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RESOLUTION NO. 2020-

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
NEWPORT BEACH, CALIFORNIA, UPHOLDING THE 
DECISION OF THE PLANNING COMMISSION APPROVING 
MINOR USE PERMIT NO. UP2019-030 AND COASTAL 
DEVELOPMENT PERMIT NO. CD2020-052 FOR A SMALL 
CELL FACILITY LOCATED WITHIN THE PUBLIC RIGHT­
OF-WAY ON CITY STREETLIGHT NUMBER SLC0796, AT 
THE NORTHWESTERN CORNER OF BALBOA 
BOULEVARD AND 301H STREET (PA2019-111) 

WHEREAS, an application was filed by New Cingular Wireless, LLC ("Applicant"), 

with respect to City of Newport Beach ("City") Streetlight Number SLC0796 ("SLC0796"), 

located within the public right-of-way, at the northwestern corner of Balboa Boulevard and 

3Qth Street, requesting approval of a minor use permit; 

WHEREAS, the Applicant has applied for a minor use permit and coastal 

development permit for the installation of a small cell wireless facility on a City-owned 

streetlight pole. Project implementation will be fully contained within the public right-of­

way on Balboa Boulevard and includes the following: (1) removal and replacement of an 

existing City streetlight; (2) installation of a small cell wireless facility that consists of four 

remote radio units, a raycap disconnect, and an omni-directional antenna within a 12-inch 

diameter equipment shroud, with the equipment being fixed to the top of the replaced 

streetlight pole for a maximum height of 34 feet, 9 inches; and (3) establishment of new 

below-grade support equipment adjacent to the streetlight (the "Project"); 

WHEREAS, since the SLC0796 streetlight is located within the public right-of-way, 

the proposal is regulated by Council Policy L-23 (Siting of Wireless Telecommunications 

Equipment on City-Owned Property), as well as Chapter 20.49 (Wireless 

Telecommunication Facilities) of the Newport Beach Municipal Code ("NBMC"); 

WHEREAS, the City's regulatory review of wireless telecom siting is limited by 

three federal laws: (1) the Communications Act of 1934; (2) Telecommunications Act of 

1996 (Telecommunications Act); and (3) the Middle-Class Tax Relief and Job Creation 

Act of 2012 (Spectrum Act), which aim to facilitate wireless infrastructure development 

and restrict certain aspects of local authority in review and permitting of wireless 

telecommunications facilities; 

WHEREAS, on January 14, 2019, the Federal Communications Commission 

("FCC") Declaratory Ruling and Order FCC 18-133 ("Order"), modified in part by City of 

Portland v. United States, No. 18-72689 (9th Cir. 2020), removed barriers to wireless 

infrastructure deployment and established accelerated timelines for processing wireless 

applications at the local level; 
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WHEREAS, the Order also limited the City's rights as a property owner, restricting 

the type and amount of fees that can be collected for private use of public property such 

that City's review and approval is primarily limited to reasonable aesthetic requirements, 

environmental concerns, and land use compatibility; 

WHEREAS, a public hearing was held on April 16, 2020, in the Community Room 

located at 100 Civic Center Drive, Newport Beach, California. A notice of time, place and 

purpose of the hearing was given in accordance with California Government Code 

Section 54950 et seq. ("Ralph M. Brown Act"), Chapter 20.62 and Chapter 21.62 (Public 

Hearings) of the NBMC. Evidence, both written and oral, was presented to, and 

considered by, the Zoning Administrator at this public hearing; 

WHEREAS, the Zoning Administrator adopted Resolution No. ZA2020-030 

approving Minor Use Permit No. UP2019-030; 

WHEREAS, on April 28, 2020, attorney Mark Pollock filed an appeal of the Zoning 

Administrator's decision primarily citing concerns with the City's Master License 

Agreement and the Applicant's authority to file for this application; 

WHEREAS, the Project was scheduled for a de novo public hearing by the 

Planning Commission for June 4, 2020, but was continued from that agenda to allow staff 

additional time to review the Project. 

WHEREAS, the Project is located within the Coastal Zone. Subsection 

21.49.020(8) (Permit and Agreement Required) of the NBMC requires a coastal 

development permit for a wireless telecommunication facility unless said facility is 

exempted by Subsection 21.49.020(C) (Exempt Facilities); 

WHEREAS, the Project does not meet any of the prescribed exemptions; 

therefore, a coastal development permit is required; 

WHEREAS, upon finding that a coastal development permit is required, the 

Applicant revised the request to include said permit, the Zoning Administrator deferred 

action on Coastal Development Permit CD2020-052 and referred the Project to the 

Planning Commission pursuant to Section 21.50.020 footnote (3) (Authority for Decisions) 

for consideration and final action along with Minor Use Permit No. UP2019-030; 
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WHEREAS, the Project was noticed for the Planning Commission's review. A de 

nova telephonic public hearing was held by the Planning Commission on July 9, 2020, in 

the Council Chambers located at 100 Civic Center Drive, Newport Beach, California, due 

to the Declaration of a State Emergency and Proclamation of Local Emergency related to 

COVID-19. A notice of time, place and purpose of this public meeting was given in 

accordance with the Ralph M. Brown Act, Chapter 20.62 and Chapter 21.62 of the NBMC. 

The Planning Commission considered evidence both written and oral at this hearing; 

WHEREAS, the Planning Commission adopted Resolution No. PC2020-018 

approving Coastal Development Permit No. CD2020-052 and upholding the Zoning 

Administrator's decision to approve Minor Use Permit No. UP2019-030; 

WHEREAS, on July 15, 2020, attorney Mark Pollock filed an appeal of the 

Planning Commission's decision primarily citing concerns with the City's Master License 

Agreement and the Applicant's authority to file for this application; 

WHEREAS, a Master License Agreement for use of City-owned streetlights for 

telecommunications facilities was executed by and between the City and New Cingular 

Wireless PCS, LLC, dated February 12, 2019 (Contract No. C-8584-1); 

WHEREAS, New Cingular Wireless PCS, LLC is a Delaware limited liability 

company that is registered to do business in the State of California, whose Manager is 

AT&T Mobility Corporation; 

WHEREAS, AT&T Mobility Corporation recorded a Fictitious Business Name 

Statement to do business as AT&T Mobility on November 21, 2016, as Instrument No. 

20166459312 in the Official Records of Orange County, California; 

WHEREAS, the City holds sufficient documentation showing the Licensee under 

the MLA is the same entity represented as the Applicant under this permit application; 

WHEREAS, the City will enforce the other terms of the Master License Agreement; 

and 

WHEREAS, a de nova telephonic public hearing was held by the City Council on 

August 25, 2020, in the Council Chambers located at 100 Civic Center Drive, Newport 

Beach, California, due to the Declaration of a State Emergency and Proclamation of Local 

Emergency related to COVID-19. A notice of time, place and purpose of this public meeting 

was given in accordance with the Ralph M. Brown Act, Chapter 20.62 and Chapter 21.62 

of the NBMC. The City Council considered evidence both written and oral at this public 

hearing. 
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NOW, THEREFORE, the City Council of the City of Newport Beach resolves as 

follows: 

Section 1: The City Council does hereby uphold the Planning Commission's 

approval of Minor Use Permit No. UP2019-030 and Coastal Development Permit No. 

CD2020-052 subject to the conditions of approval attached as Exhibit "A," and 

incorporated herein by reference. The City Council's decision is made in accordance with 

the following subsections and is supported by the facts to support each beneath them: 

Minor Use Permit 

In accordance with Subsection 20.52.020(F) (Conditional Use Permits and Minor Use 

Permits) of the NBMC, the following findings and facts in support of such findings are set 

forth: 

Finding: 

A. The use is consistent with the General Plan and any applicable specific plan.

Facts in Support of Finding: 

1. SLC0796 is designated as Public Right-of-Way ("ROW"), which is property held in

trust by the City, and allows for the construction and maintenance of public roads,

crosswalks, pedestrian walkways, electric transmission lines, oil or gas pipeline,

water line, sanitary or storm sewer, or other similar uses. City Council Policy L-23

(Siting of Wireless Telecommunications Equipment on City-Owned Property)

governs procedures and locations for siting wireless telecommunications

equipment in the ROW. Streetlights are eligible for telecom use, subject to

entitlements (such as this minor use permit request), yearly rent, and a license

agreement.

2. The City of Newport Beach General Plan ("General Plan") Natural Resources Goal

NR 21 recommends the "minimized visual impacts of signs and utilities." The

proposed design is consistent with NR 21 by introducing no new vertical

obstructions in the ROW, employing stealth elements like colorization (painting to

match the streetlight pole), and installing the associated equipment below grade.

Conditions of Approval No. 20 and 21 prohibit advertising signage or identifying

logos on the small cell facility except for small identification, address, warning, and

similar information plates. Signage required by State or Federal regulations shall

be allowed in its smallest permissible size.
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3. General Plan Land Use Policy LU 6.1.3 promotes "architecture and planning that

complements adjoining uses." The proposed design adjoins residential uses and

aligns with LU 6.1.3 by copying the size, shape, style, and design of the existing

streetlight pole to decrease potential disruption of the visual environment. Adverse

impact to circulation, aesthetics, sounds, or odor are not anticipated from project

implementation.

4. General Plan Land Use Policy LU 4 calls for the "management of growth and

change to protect and enhance the livability of neighborhoods and achieve distinct

and economically vital business and employment districts, which are correlated

with supporting infrastructure and public services and sustain Newport Beach's

natural setting." The Project upholds the intent of LU 4 by providing infrastructure

to add system capacity for service gaps that may occur for residents and

businesses of the area in regular and high demand periods. It also benefits the

community by improving the existing coverage and capacity to increase the voice

and data system already in use by its customers. The small cell facility is designed

to adapt and accept future technologies, such as 5G, and will help meet local

demand and sustain the livability of the area.

5. SLC0796 is not located within a specific plan area

Finding: 

B. The use is allowed within the applicable zoning district and complies with all other

applicable provisions of this Zoning Code and the Municipal Code.

Facts in Support of Finding: 

1. See Fact in Support of Finding A.1.

2. Wireless telecommunication facilities are regulated by Chapter 20.49 (Wireless

Telecommunication Facilities) of the NBMC. To site small cell equipment in the

ROW assigns the project a Class 3 specification (Public Right-of-Way Installations)

and requires the Applicant to obtain a minor use permit from the Zoning

Administrator pursuant to Section 20.49.060 (Permit Review Procedures) of the

NBMC. In this case, the Zoning Administrator's approval was appealed; therefore,

the Planning Commission is the review authority.

3. Section 20.49.040(A) (Preferred Locations) of the NBMC, prioritizes telecom

facilities from most preferred (1) to least preferred (4) as follows: (1) collocation of

a new facility at an existing facility; (2) Class 1 (Stealth/Screened); (3) Class 2

(Visible Antennas) and Class 3 (Public Right-of-Way); and (4) Class 4
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