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Memorandum 

To: Planning Commission  

From: Jaime Murillo, Senior Planner 

Date: February 20, 2019 

Re: Agenda Item 2 (Newport Crossings Mixed-Use Project) 

Subsequent comments, and revisions to mitigation measures and 

Draft Resolution No. PC2019-004 certifying the Environmental 

Impact Report 
________________________________________________________________ 

Subsequent to the distribution of the staff report, staff received follow-up comments 
regarding the written responses that were prepared to the comments submitted on 
the Draft Environmental Impact Report (DEIR).  These follow up comments were 
from the Department of Toxic Substances Control (DTSC) and Andrew Salas of 
the Gabrieleno Band of Mission Indians.  

DTSC Comments and Revisions to MM HAZ-2 

The comments from DTSC (Attachment A) recommended the following changes 
to Mitigation Measure  MM HAZ-2 clarifying the type of samples to be collected 
and actions to be completed based on results of samples.  

MM HAZ-2 
Prior to issuance of the first building permit, soil and soil vapor samples shall be collected 
from beneath the former Enjay Cleaners and soil samples shall be collected from beneath 
the proposed 0.5-acre public park site and tested for (PCE) Volatile Organic 
Compounds (VOC) and Organochlorine Pesticides (OCP), respectively. The results shall 
be submitted to the Orange County Health Care Agency and City Building Official. In the 
event that soil concentrations exceed site-specific cleanup goals, affected soils shall be 
removed and properly treated/disposed of. Should soil vapor concentrations exceed site-
specific cleanup goals, short-term soil vapor extraction and treatment shall be performed 
to reduce soil vapor concentrations. Institutional controls will be required if the soil 
and soil gas cannot achieve the cleanup goals for residential land use, and/or vapor 
mitigation measure (e.g., passive ventilation system) are implemented to protect 
the future building receptors. 
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Andrew Salas Comment and Revisions to MM CUL-1 

The comments from Andrew Salas of the Gabrieleno Band of Mission Indians 
(Attachment B) recommended the following changes to Mitigation Measure MM 
CUL-1 to clarify a Tribes involvement and responsibility should Native American 
resources be encountered during project grading.  

MM CUL-1 
Prior to the issuance of a grading permit by the City of Newport Beach, the project 
applicant shall retain a qualified archaeologist to periodically monitor ground-disturbing 
activities onsite and provide documentation of such retention to the City of Newport Beach 
Community Development Director. The archaeologist shall train project construction 
workers on the types of archaeological resources that could be found in site soils. The 
archaeologist shall periodically monitor project ground-disturbing activities. During 
construction activities, if Native American resources (i.e. Tribal Cultural Resources) 
are encountered, a Cultural Resource Monitoring and Discovery Plan (CRMDP) shall 
be created and implemented to lay out the proposed personnel, methods, and 
avoidance/recovery framework for tribal cultural resources monitoring and 
evaluation activities within the project area. A consulting Native American tribe 
shall be retained and compensated as a consultant/monitor for the project site from 
the time of discovery to the completion of ground disturbing activities to monitor 
grading and excavation activities. If archaeological resources are encountered, all 
construction work within 50 feet of the find shall cease, and the archaeologist shall assess 
the find for importance and whether preservation in place without impacts is feasible. 
Construction activities may continue in other areas. If, in consultation with the City and 
affected Native American tribe (as deemed necessary), the discovery is determined to 
not be important, work will be permitted to continue in the area. Any resource that is not 
Native American in origin and that cannot be preserved in place shall be curated at a 
public, nonprofit institution with a research interest in the materials, such as the South 
Central Coastal Information Center at California State University, Fullerton. 

Revised Documents as a Result of Comments 

After reviewing the recommendations, both the applicant and staff agreed to the 
revisions recommended by both commenters. These revisions to the mitigation 
measures do not change the findings, conclusions, or recommendations of the 
Draft EIR and do not result in the identification of any new or increased significant 
impacts. Also, the revisions do not constitute the type of significant new information 
that requires recirculation of the Draft EIR for further public comment under CEQA 
Guidelines Section 15088.5. 

The revisions to Mitigation Measures MM HAZ-2 and MM CUL-1 require changes 
to the Final Environmental Impact Report (FEIR) document that includes the formal 
Response to Comments and Revisions to the DEIR. The revised FEIR document 
is included as Attachment C. 
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The revisions to the mitigation measures also require changes to the Draft 
Resolution No. PC2019-004 certifying the EIR for the project. Specifically, the 
changes affect the CEQA Findings of Fact (Exhibit B of Draft Resolution) and the 
Mitigation Monitoring and Reporting Program (MMRP) (Exhibit C of the Draft 
Resolution).  The revised Draft Resolution No. PC2019-004 is included as 
Attachment No. D.  

Attachments 

A. Department of Toxic Substances Control (DTS) Subsequent Comments

B. Andrew Salas (Gabrieleno Band of Mission Indians) Subsequent Comments

C. Final EIR- Response to Comments and Revisions to DEIR

D. Revised Draft Resolution No. PC2019-004 Certifying EIR
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ATTACHMENT A 

Department of Toxic Substances Control 

Comment Letter 
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ATTACHMENT B 

Andrew Salas (Gabrieleno Band of Mission 

Indians) Comments 
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From: Matthew Teutimez <Matthew.Teutimez@gabrielenoindians.org> 
Sent: Tuesday, February 19, 2019 6:15 PM 
To: Murillo, Jaime 
Cc: Administration Gabrieleno Indians; Administration KNRM; Andrew 

Salas; Andy Salas 
Subject: Re: Newport Crossings Mixed Use Project - Revised mitigation 
 

Mr. Murillo, 

 

We are in concurrence with the revised language. Thank you for your time and effort in this 

matter. 

 

Best, 

 

Matt Teutimez  

 

On Tue, Feb 19, 2019 at 5:37 PM Murillo, Jaime <JMurillo@newportbeachca.gov> wrote: 

Hi Matthew, 

As I mentioned on the phone, the applicant has agreed to the Mitigation Measure per your 

suggestions. Per our discussion, you also agreed with the revised language below (highlighted) to 

remove any tribe preference in the MM.  

Thanks, 

Jaime 

  

  

CUL-1 Prior to the issuance of a grading permit by the City of Newport Beach, the project applicant 

shall retain a qualified archaeologist to periodically monitor ground-disturbing activities onsite and 

provide documentation of such retention to the City of Newport Beach Community Development 

Director. The archaeologist shall train project construction workers on the types of archaeological 

resources that could be found in site soils. The archaeologist shall periodically monitor project ground-

disturbing activities. During construction activities, if Native American resources (i.e. Tribal Cultural 

Resources) are encountered,  a Cultural Resource Monitoring and Discovery Plan (CRMDP) shall be 

created and implemented to lay out the proposed personnel, methods, and avoidance/recovery 

framework for tribal cultural resources monitoring and evaluation activities within the project area. 

A consulting Native American tribe shall be retained and compensated as a consultant/monitor for 

the project site from the time of discovery to the completion of ground disturbing activities to 

monitor grading and excavation activities.  If archaeological resources are encountered, all 

construction work within 50 feet of the find shall cease, and the archaeologist shall assess the find for 

importance and whether preservation in place without impacts is feasible. Construction activities may 
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continue in other areas. If, in consultation with the City and affected Native American tribe (as deemed 

necessary), the discovery is determined to not be important, work will be permitted to continue in the 

area. Any resource that is not Native American in origin and that cannot be preserved in place shall be 

curated at a public, nonprofit institution with a research interest in the materials, such as the South 

Central Coastal Information Center at California State University, Fullerton. 

  

  

From: Matsler, Sean <SMatsler@coxcastle.com>  
Sent: Tuesday, February 19, 2019 5:22 PM 
To: Murillo, Jaime <JMurillo@newportbeachca.gov> 
Cc: 'Dan Vittone (Starboard Realty Partners)' <dan@starboardrp.com> 
Subject: RE: Newport Crossings Mixed Use Project - Revised mitigation 

  

Jaime – The applicant agrees to the revision to MM CUL-1 as shown below. 

  

Sean Matsler 

 

direct:  949.260.4652  

smatsler@coxcastle.com | vcard | bio | website 

  

From: Murillo, Jaime [mailto:JMurillo@newportbeachca.gov]  

Sent: Tuesday, February 19, 2019 4:52 PM 
To: Matsler, Sean 
Subject: FW: Newport Crossings Mixed Use Project - Revised mitigation 

  

Give me a call 

  

From: Administration Gabrieleno <admin@gabrielenoindians.org>  
Sent: Tuesday, February 19, 2019 4:51 PM 
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To: Murillo, Jaime <JMurillo@newportbeachca.gov>; Andy Salas <chairman@gabrielenoindians.org>; 
gabrielenoindians@yahoo.com; Matthew Teutimez <Matthew.Teutimez@gabrielenoindians.org> 
Subject: Newport Crossings Mixed Use Project - Revised mitigation 

  

Mr. Murillo, 

  

Per our phone discussion today, below is the mitigation text for CUL-1. We have revised the 

language and included our additional language (in bold) that we request to include into the 

Tribal Cultural Resource Section of the EIR document for protective mitigation purposes. 

  

CUL-1 Prior to the issuance of a grading permit by the City of Newport Beach, the project applicant 

shall retain a qualified archaeologist to periodically monitor ground-disturbing activities onsite and 

provide documentation of such retention to the City of Newport Beach Community Development 

Director. The archaeologist shall train project construction workers on the types of archaeological 

resources that could be found in site soils. The archaeologist shall periodically monitor project ground-

disturbing activities. During construction activities, if Native American resources (i.e. Tribal Cultural 

Resources) are encountered,  a Cultural Resource Monitoring and Discovery Plan (CRMDP) shall be 

created and implemented to lay out the proposed personnel, methods, and avoidance/recovery 

framework for tribal cultural resources monitoring and evaluation activities within the project area. 

The consulting Native American tribe (i.e., Gabrieleño Band of Mission Indians-Kizh Nation) will be 

retained and compensated as a consultant/monitor for the project site from the time of discovery to 

the completion of ground disturbing activities to monitor grading and excavation activities.  If 

archaeological resources are encountered, all construction work within 50 feet of the find shall cease, 

and the archaeologist shall assess the find for importance and whether preservation in place without 

impacts is feasible. Construction activities may continue in other areas. If, in consultation with the City 

and affected Native American tribe (as deemed necessary), the discovery is determined to not be 

important, work will be permitted to continue in the area. Any resource that is not Native American in 

origin and that cannot be preserved in place shall be curated at a public, nonprofit institution with a 

research interest in the materials, such as the South Central Coastal Information Center at California 

State University, Fullerton. 

  

Thank you for your time and understanding in this matter. 

Admin Specialist 
Gabrieleno Band of Mission Indians - Kizh Nation 
PO Box 393 
Covina, CA  91723 
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Office: 844-390-0787 

website:  www.gabrielenoindians.org 

 

  

  

Attachments area 

--  

 
Matthew R. Teutimez 
Tribal Biologist 
910 N. Citrus Ave 
Covina, CA 91722 
Toll Free: (844) 390-0787 
Local: (626) 521-5827 
Cell: (714) 872-3474 
Website: www.gabrielenoindians.org 
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From: Murillo, Jaime 
Sent: Tuesday, February 19, 2019 12:54 PM 
To: 'Andy Salas' 
Cc: Matthew Teutimez; gabrielenoindians@yahoo.com 
Subject: RE: AB52 Consultation - Newport Crossings Mixed Use Project 
 
Hi Andrew, 
Thank you for the emails. I will call you this afternoon to discuss further. However, please note that the 
City sent out a request for consultation on January 3, 2018, in compliance with AB-52 and Pub Res C 
§21080.3.1(d). We did not receive a response requesting consultation within the 30-day period. 
Therefore, pursuant to Pub Res C §21082.3(d)(3), the City has completed its noticing requirements and 
may take action on the certification of the EIR.  
 
But in reviewing your comments made during the Draft EIR public review period, and comments raised 
by Patricia Martz, Ph. D, of the California Cultural Resource Preservation Alliance, Inc, Mitigation 
Measure No. CUL-1 was revised to take into account the cultural perspectives of tribes. Specifically, MM 
CUL-1 was revised  to allow “…representatives of cultural organizations, including traditionally-
/culturally-affiliated Native American tribes (e.g., Gabrieleño Band of Mission Indians-Kizh Nation, 
Juaneño Band of Mission Indians Acjachemen Nation), to access the project site on a volunteer basis to 
monitor grading and excavation activities…” Furthermore, the mitigation language was revised to 
require consultation with affected Native American tribe if archaeological resources are found.  
 
The complete mitigation measure language with revisions is included below: 
 

CUL-1    Prior to the issuance of a grading permit by the City of Newport Beach, the project 

applicant shall retain a qualified archaeologist to periodically monitor ground-disturbing 

activities onsite and provide documentation of such retention to the City of Newport Beach 

Community Development Director. The archaeologist shall train project construction workers on 

the types of archaeological resources that could be found in site soils. The archaeologist shall 

periodically monitor project ground-disturbing activities. During construction activities, the 

project applicant shall allow representatives of cultural organizations, including 

traditionally-/culturally-affiliated Native American tribes (e.g., Gabrieleño Band of Mission 

Indians-Kizh Nation, Juaneno Band of Mission Indians Acjachemen Nation), to access the 

project site on a volunteer basis to monitor grading and excavation activities. If 

archaeological resources are encountered, all construction work within 50 feet of the find shall 

cease, and the archaeologist shall assess the find for importance and whether preservation in 

place without impacts is feasible. Construction activities may continue in other areas. If, in 

consultation with the City and affected Native American tribe (as deemed necessary), the 

discovery is determined to not be important, work will be permitted to continue in the area. Any 

resource that is not Native American in origin and that cannot be preserved in place shall be 

curated at a public, nonprofit institution with a research interest in the materials, such as the 

South Central Coastal Information Center at California State University, Fullerton. 
 
Thanks, 
Jaime 
 
 

Planning Commission - February 21, 2019 
Item No. 2a Additional Materials Received 

Newport Crossings Mixed Use Project (PA2017-107)



JAIME MURILLO, AICP 
Community Development Department 

Senior Planner 
jmurillo@newportbeachca.gov 
949-644-3209 
 

CITY OF NEWPORT BEACH 
100 Civic Center Drive, First Floor Bay C, Newport Beach, California 92660 | newportbeachca.gov 

 
 
From: Andy Salas <chairman@gabrielenoindians.org>  
Sent: Monday, February 18, 2019 3:23 PM 
To: Murillo, Jaime <JMurillo@newportbeachca.gov> 
Cc: Matthew Teutimez <Matthew.Teutimez@gabrielenoindians.org>; gabrielenoindians@yahoo.com; 
Stein, Robert <RStein@newportbeachca.gov> 
Subject: AB52 Consultation - Newport Crossings Mixed Use Project 

 
Mr. Murillo, 

I wanted to follow up with you and request a brief meeting over the phone or in person to discuss our 

concerns regarding your Draft EIR document for the Newport Crossings Mixed Use Project. As you may 

or may not be aware, this document cannot be certified until AB-52 tribal consultation has concluded. 

Our Tribal Government has requested consultation, as described in your EIR document, to which as of 

this communication has not yet occurred. We have concerns for irreparable damage to our Tribal 

Cultural Resources and neither the City or its consultants can bypass this component of CEQA and AB52. 

I will make myself available to discuss this matter with you at your earliest convenience. I thank you for 

your time and understanding in this matter and I look forward to our discussion.  

Please call my cell phone for the quickest response 626-926-4131. 

Sincerely, 
Andrew Salas, Chairman 
Gabrieleno Band of Mission Indians - Kizh Nation 
PO Box 393 
Covina, CA  91723 
Office: 844-390-0787 
Cell:  (626) 926-4131 
website:  www.gabrielenoindians.org 
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From: Andrew Salas <gabrielenoindians@yahoo.com> 
Sent: Saturday, February 16, 2019 8:50 AM 
To: Murillo, Jaime; jestrada@placeworks.com 
Cc: Matt Teutimez.Kizh Gabrieleno; Henrypedregon; Christina Swindall Martinez. 

Kizh Gabrieleno 
Subject: Re: Newport Crossings Mixed Use Project Draft EIR - Response to Comments 
 

Dear Mr. Murillo  
We oppose of the language set forth in this mitigation  . It does 
not protect our cultural  resources because it is only written 
pertaining to  the scientific perspective  and does not take into 
account our cultural perspective or include protective measures 
for our cultural resources under the law AB52  
SEC. 4. Section 21074 is added to the Public Resources Code, to read: 
 
 
21074. (a) “Tribal cultural resources” are either of the following: 
(1) Sites, features, places, cultural landscapes, sacred places, and objects with cultural value to a 
California Native American tribe 
 
 

 
 

 
 

We will  provide our mitigation to protect our cultural resources  
 
 

 
 

 
 

Sacred Landscape 
Posted on September 9, 2013 by Ojibwa 
All humans have a cognitive map which provides them with a spatial analysis of their world, both natural 
and human-made. Traditionally, the cognitive maps of American Indians have been carried in the 
stories. Indian stories, particularly the spiritual stories and the stories of creation, focus on geography, 
telling what happened where and describing different places and their associations with each other. 
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When one knows the stories, then one has a map of the traditional tribal territory. Traditionally, this 
meant that a person could go someplace new and know, because of the stories, not only the route, but 
also the different geographic features which would be encountered on the trip.   

The European cultures which first encountered American Indians were accustomed to delineating sacred 
places with some type of structure or monument which would then be consecrated as sacred. These 
structures-churches, cemeteries, altars, etc.-were considered to be self-contained, that is, their sacred 
nature was contained within the space designated as sacred. 

American Indians, on the other hand, tended to be animists who viewed the world around them as a 
living thing. Sacred places were not created by humans. While the people would sometimes designate a 
sacred place with a structure of some type-a pile of stones, a circle of stones, a mound or earthwork, or 
a chamber-often places with great sacred power did not have any human-created indications that they 
were sacred. People know about these places because of the stories and the songs rather than because 
of the structures which they had constructed. 

One example of the interrelationship of sacred space, cognitive maps, and oral tradition can be seen in 
the Salt Trail Songs of the Nuwuvi (Southern Paiute) which describe both a physical and spiritual 
landscape. This includes physical features such as oceans and deserts, and spiritual features including 
life and death. The songs describe ancient village sites, gathering sites for medicinal plants and salt, 
historic events, trade routes, and sacred areas. The 142-song cycle assists the deceased in their sacred 
journey. 

For American Indians sacred places do not exist in isolation: they are connected to other sacred places 
and these connections enhance the spiritual power of an area. The connections between sacred places 
are explained in the stories and in the songs. 

It is not just “places” that are spiritually connected, but also the “people” who are associated with the 
places: the plants, the animals, the rocks. Again, the stories, songs, and ceremonies explain the nature 
and meaning of these connections. 

Beginning in the nineteenth century, archaeologists began their scientific attempts to recreate and 
understand American Indian past. With regard to spiritual sites, they brought with them a European bias 
based in classical archaeology: they looked for sacred sites in structures created by humans and they 
considered these sites as self-contained, that is, not connected with other human-made or natural 
features in the area. The archaeologists did not know the native stories and often dismissed them as 
meaningless with regard to their work as archaeologists. 

One of the places where archaeologists have become more aware of the larger sacred landscape is in 
Chaco Canyon, New Mexico. There are eight major sites here-very large apartment-type complexes 
known as pueblos, each with several hundred rooms-which can be studied independently. However, the 
discovery of the ancient road system connecting the Chaco Canyon pueblos with other sites outside of 
the canyon shows that Chaco must be understood as a larger complex. Furthermore, the discovery that 
the sites in the region often have an astronomical orientation adds an additional dimension to the 
picture: Chaco represents a very large ritual landscape. 
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The astronomical orientation found at Chaco Canyon can also be seen in other sites around North 
America, including Woodhenge at Cahokia, Illinois, the many medicine wheels found on the northern 
Plains, and the stone chambers found in New England. As with Chaco Canyon, these sites may be 
studied alone, but they are best understood as a part of a larger spiritual and ritual landscape. 
Unfortunately, many of the oral traditions (stories and songs) which could provide a better explanation 
of these landscapes have been lost. Archaeologists, however, must pay attention to the larger landscape 
in order to understand the role which these sites played in the ancient world. Archaeologists must get 
past their Eurocentric bias regarding sacred sites and attempt to look at them through Native American 
and animistic eyes. 

 
 

 
 

 
 

 
 

 
 

 
 

“Archaeologists, however, must pay attention to the larger 

landscape in order to understand the role which these sites 

played in the ancient world. Archaeologists must get past their 

Eurocentric bias regarding sacred sites and attempt to look at 

them through Native American and animistic eyes.” 
 
 

This was for similar language on a different project . However  our 
legal weighed in to protect our cultural resources  under the law.  
 
Good morning Chairman, 
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     I am the person requesting that mitigation for Tribal Cultural Resources (TCRs) be separated from 
Archaeological resources. I am not suggesting that lead agencies MUST use the sample measures in the 
OPR document, but for projects where there is no tribal input, those suggested measures can provide a 
beginning for TCRs as distinctly different from archaeology. 
     One of our comments on environmental documents is addressing a separate Tribal Cultural Resources 
section and separate mitigation measures that include tribal input under AB-52 consultation. The TCR 
section is the ideal place to document consultation and thoroughly analyze and address the impacts to 
TCRs specifically. Ideally, I can read through the mitigation and know that tribal input was incorporated 
into the measures. Often, lumping everything together in under Archaeology results in confusion about 
what impacts are being addressed and what mitigation is required. 
     Also, the use of archaeological language (curation, data recovery) can be problematic for some 
tribes so we are emphasizing the differences between archaeological resources and tribal cultural 
resources in how mitigation is applied. 
     I hope this clears up the reason that Mr. Keeler got the comments he did on the environmental 
document for his project. 
Sincerely, 
Gayle 
 
 
                 
Gayle Totton, M.A., Ph.D. 
Associate Governmental Program Analyst 
Native American Heritage Commission 

 

 

 

 

 

 

Sacred Landscape 
Posted on September 9, 2013 by Ojibwa 
All humans have a cognitive map which provides them with a spatial analysis of their world, both natural 
and human-made. Traditionally, the cognitive maps of American Indians have been carried in the 
stories. Indian stories, particularly the spiritual stories and the stories of creation, focus on geography, 
telling what happened where and describing different places and their associations with each other. 
When one knows the stories, then one has a map of the traditional tribal territory. Traditionally, this 
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meant that a person could go someplace new and know, because of the stories, not only the route, but 
also the different geographic features which would be encountered on the trip.   

The European cultures which first encountered American Indians were accustomed to delineating sacred 
places with some type of structure or monument which would then be consecrated as sacred. These 
structures-churches, cemeteries, altars, etc.-were considered to be self-contained, that is, their sacred 
nature was contained within the space designated as sacred. 

American Indians, on the other hand, tended to be animists who viewed the world around them as a 
living thing. Sacred places were not created by humans. While the people would sometimes designate a 
sacred place with a structure of some type-a pile of stones, a circle of stones, a mound or earthwork, or 
a chamber-often places with great sacred power did not have any human-created indications that they 
were sacred. People know about these places because of the stories and the songs rather than because 
of the structures which they had constructed. 

One example of the interrelationship of sacred space, cognitive maps, and oral tradition can be seen in 
the Salt Trail Songs of the Nuwuvi (Southern Paiute) which describe both a physical and spiritual 
landscape. This includes physical features such as oceans and deserts, and spiritual features including 
life and death. The songs describe ancient village sites, gathering sites for medicinal plants and salt, 
historic events, trade routes, and sacred areas. The 142-song cycle assists the deceased in their sacred 
journey. 

For American Indians sacred places do not exist in isolation: they are connected to other sacred places 
and these connections enhance the spiritual power of an area. The connections between sacred places 
are explained in the stories and in the songs. 

It is not just “places” that are spiritually connected, but also the “people” who are associated with the 
places: the plants, the animals, the rocks. Again, the stories, songs, and ceremonies explain the nature 
and meaning of these connections. 

Beginning in the nineteenth century, archaeologists began their scientific attempts to recreate and 
understand American Indian past. With regard to spiritual sites, they brought with them a European bias 
based in classical archaeology: they looked for sacred sites in structures created by humans and they 
considered these sites as self-contained, that is, not connected with other human-made or natural 
features in the area. The archaeologists did not know the native stories and often dismissed them as 
meaningless with regard to their work as archaeologists. 

One of the places where archaeologists have become more aware of the larger sacred landscape is in 
Chaco Canyon, New Mexico. There are eight major sites here-very large apartment-type complexes 
known as pueblos, each with several hundred rooms-which can be studied independently. However, the 
discovery of the ancient road system connecting the Chaco Canyon pueblos with other sites outside of 
the canyon shows that Chaco must be understood as a larger complex. Furthermore, the discovery that 
the sites in the region often have an astronomical orientation adds an additional dimension to the 
picture: Chaco represents a very large ritual landscape. 
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The astronomical orientation found at Chaco Canyon can also be seen in other sites around North 
America, including Woodhenge at Cahokia, Illinois, the many medicine wheels found on the northern 
Plains, and the stone chambers found in New England. As with Chaco Canyon, these sites may be 
studied alone, but they are best understood as a part of a larger spiritual and ritual landscape. 
Unfortunately, many of the oral traditions (stories and songs) which could provide a better explanation 
of these landscapes have been lost. Archaeologists, however, must pay attention to the larger landscape 
in order to understand the role which these sites played in the ancient world. Archaeologists must get 
past their Eurocentric bias regarding sacred sites and attempt to look at them through Native American 
and animistic eyes. 

 
 
Sent from my iPhone 
 
On Feb 11, 2019, at 7:40 PM, Jorge Estrada <jestrada@placeworks.com> wrote: 

Dear Commenter, 
  
Pursuant to the provisions of CEQA Guidelines Section 15088, attached please find the 
City’s responses to the comments raised in your letter. Specific comments in your letter 
are given letters and numbers for reference purposes. 
  
Also enclosed is a table that lists the agencies and persons that submitted comment 
letters on the Newport Crossings Mixed Use Project Draft EIR during the public review 
period. The City’s responses to those comment letters have been sent directly to each of 
the commenting agencies and persons.  
  
Finally, please note that the completed Newport Crossings Mixed Use Project Final EIR 
will be posted on the City’s website as soon as possible and prior to the upcoming 
Newport Beach Planning Commission meeting scheduled for February 21, 2019.  
  
If you have any questions or need additional information, please contact Jaime Murillo, 
Senior Planner, at 949-644-3209 or via email at JMurillo@newportbeachca.gov. 
  
Regards, 
  
  
JORGE ESTRADA 
Senior Associate 
 

<image002.jpg> 

 
3 MacArthur Place, Suite 1100 | Santa Ana, California 92707 
714.966.9220 | jestrada@placeworks.com | placeworks.com 
  
This communication and any documents, files, or previous e-mail messages attached to it constitute an electronic 
communication within the scope of the Electronic Communication Privacy Act, 18 USCA 2510.  This communication may 
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contain non-public, confidential, or legally privileged information intended for the sole use of the designated 
recipient(s).  The unlawful interception, use or disclosure of such information is strictly prohibited under 18 USCA 2511 
and any applicable laws. 

  
  

<RTC Transmittal_GabrieleñoBandKizh.pdf> 
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1. Introduction 

1.1 INTRODUCTION 
This Final Environmental Impact Report (FEIR) has been prepared in accordance with the California 
Environmental Quality Act (CEQA) as amended (Public Resources Code §§ 21000 et seq.) and CEQA 
Guidelines (California Code of  Regulations §§ 15000 et seq.). 

According to the CEQA Guidelines, Section 15132, the FEIR shall consist of: 

(a) The Draft Environmental Impact Report (DEIR) or a revision of  the Draft; 

(b) Comments and recommendations received on the DEIR either verbatim or in summary; 

(c) A list of  persons, organizations, and public agencies comments on the DEIR; 

(d) The responses of  the Lead Agency to significant environmental points raised in the review 
and consultation process; and 

(e) Any other information added by the Lead Agency. 

This document contains responses to comments received on the DEIR for the Newport Crossing Mixed Use 
Project during the public review period, which began November 30, 2018, and closed, January 14, 2019. This 
document has been prepared in accordance with CEQA and the CEQA Guidelines and represents the 
independent judgment of  the Lead Agency. This document and the circulated DEIR comprise the FEIR, in 
accordance with CEQA Guidelines, Section 15132. 

1.2 FORMAT OF THE FEIR 
This document is organized as follows:  

Section 1, Introduction. This section describes CEQA requirements and content of  this FEIR.  

Section 2, Response to Comments. This section provides a list of  agencies and interested persons commenting 
on the DEIR; copies of  comment letters received during the public review period, and individual responses to 
written comments. To facilitate review of  the responses, each comment letter has been reproduced and assigned 
a number: A-1 through A-14 for letters received from agencies and organizations, and I-1 for letters a received 
from one individual. Individual comments have been numbered for each letter and the letter is followed by 
responses with references to the corresponding comment number.  
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Section 3. Revisions to the Draft EIR. This section contains revisions to the DEIR text and figures as a result 
of  the comments received by agencies and interested persons as described in Section 2, and/or typographical 
errors and omissions discovered subsequent to release of  the DEIR for public review.  

The responses to comments contain revisions that will be added to the text of  the FEIR. City of  Newport 
Beach staff  has reviewed the revisions and determined that none of  the revisions constitute significant new 
information that requires recirculation of  the DEIR for further public comment under CEQA Guidelines 
Section 15088.5. None of  the revisions indicate that the project will result in a significant new environmental 
impact not previously disclosed in the DEIR. Additionally, none of  this material indicates that there would be 
a substantial increase in the severity of  a previously identified environmental impact that will not be mitigated, 
or that there would be any of  the other circumstances requiring recirculation described in Section 15088.5. 

1.3 CEQA REQUIREMENTS REGARDING COMMENTS AND RESPONSES 
CEQA Guidelines Section 15204 (a) outlines parameters for submitting comments, and reminds persons and 
public agencies that the focus of  review and comment of  DEIRs should be “on the sufficiency of  the 
document in identifying and analyzing possible impacts on the environment and ways in which significant 
effects of  the project might be avoided or mitigated. Comments are most helpful when they suggest additional 
specific alternatives or mitigation measures that would provide better ways to avoid or mitigate the significant 
environmental effects. At the same time, reviewers should be aware that the adequacy of  an EIR is determined 
in terms of  what is reasonably feasible. …CEQA does not require a lead agency to conduct every test or 
perform all research, study, and experimentation recommended or demanded by commenters. When 
responding to comments, lead agencies need only respond to significant environmental issues and do not need 
to provide all information requested by reviewers, as long as a good faith effort at full disclosure is made in the 
EIR.” 

CEQA Guidelines Section 15204 (c) further advises, “Reviewers should explain the basis for their comments, 
and should submit data or references offering facts, reasonable assumptions based on facts, or expert opinion 
supported by facts in support of  the comments. Pursuant to Section 15064, an effect shall not be considered 
significant in the absence of  substantial evidence.” Section 15204 (d) also states, “Each responsible agency and 
trustee agency shall focus its comments on environmental information germane to that agency’s statutory 
responsibility.” Section 15204 (e) states, “This section shall not be used to restrict the ability of  reviewers to 
comment on the general adequacy of  a document or of  the lead agency to reject comments not focused as 
recommended by this section.” 

In accordance with CEQA, Public Resources Code Section 21092.5, copies of  the written responses to public 
agencies will be forwarded to those agencies at least 10 days prior to certifying the environmental impact report.  
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2. Response to Comments 
Section 15088 of  the CEQA Guidelines requires the Lead Agency (City of  Newport Beach) to evaluate 
comments on environmental issues received from public agencies and interested parties who reviewed the 
DEIR and prepare written responses. 

This section provides all written responses received on the DEIR and the City of  Newport Beach’s responses 
to each comment.  

Comment letters and specific comments are given letters and numbers for reference purposes. Where sections 
of  the DEIR are excerpted in this document, the sections are shown indented. Changes to the DEIR text are 
shown in underlined text for additions and strikeout for deletions. 

The following is a list of  agencies and persons that submitted comments on the DEIR during the public review 
period. 

 
Number 

Reference Commenting Person/Agency Date of Comment Page No. 

Agencies & Organizations 

A1 California Cultural Resource Preservation Alliance December 3, 2018 2-3 

A2 Irvine Ranch Water District December 6, 2018 2-7 

A3 Orange County Fire Authority  December 19, 2018 2-11 

A4 Department of Toxic Substances Control January 3, 2019 2-15 

A5 City of Irvine January 7, 2019 2-23 

A6 The Kennedy Commission January 10, 2019 2-27 

A7 Santa Ana Unified School District January 10, 2019 2-33 

A8 South Coast Air Quality Management District January 11, 2019 2-39 

A9 California Department of Transportation January 11, 2019 2-47 

A10 Airport Land Use Commission January 14, 2019 2-51 

A11 OC Public Works January 14, 2019 2-57 

A12 Wittwer Parkin, LLP (for Southwest Regional Council of Carpenters) January 14, 2019 2-61 

A13 Gabrieleño Band of Mission Indians – Kizh Nation December 17, 2018 2-89 

A14 State Clearinghouse January 15, 2019 2-93 

Individuals 
I1 Jim Mosher January 14, 2019 2-105 
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LETTER A1 – California Cultural Resource Preservation Alliance (1 page) 
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A1. Response to Comments from California Cultural Resource Preservation Alliance, Patricia 
Martz, President, dated December 3, 2018. 

A1-1 The commenter concurs with the findings, conclusions and mitigation measures outlined 
in Draft EIR Section 5.4, Cultural Resources. The commenter also suggests that a culturally-
related Native American monitor be retained to periodically monitor ground-disturbing 
activities at the project site. No impacts to tribal cultural resources were identified. As 
described in Section 5.15, Tribal Cultural Resources, of  the Draft EIR, no Native American 
tribes responded to the City’s AB 52 consultation request or requested mitigation 
measures.  

 In response to this comment, however, Mitigation Measure CUL-1 on pages 5.4-10 and 
5.4-11 of  Draft EIR Section 5.4 has been revised, as follows. The revision is also provided 
in Chapter 3, Revisions to the Draft EIR, of  the Final EIR. The revision does not change the 
findings or conclusions of  the Draft EIR. Changes made to the Draft EIR are identified 
here in strikeout text to indicate deletions and in bold underlined text to signify additions. 

5.4 CULTURAL RESOURCES 

Impact 5.4-2 

CUL-1 Prior to the issuance of  a grading permit by the City of  Newport Beach, the 
project applicant shall retain a qualified archaeologist to periodically monitor 
ground-disturbing activities onsite and provide documentation of  such 
retention to the City of  Newport Beach Community Development Director. 
The archaeologist shall train project construction workers on the types of  
archaeological resources that could be found in site soils. The archaeologist 
shall periodically monitor project ground-disturbing activities. During 
construction activities, if  Native American resources (i.e. Tribal 
Cultural Resources) are encountered,  a Cultural Resource Monitoring 
and Discovery Plan (CRMDP) shall be created and implemented to lay 
out the proposed personnel, methods, and avoidance/recovery 
framework for tribal cultural resources monitoring and evaluation 
activities within the project area. A consulting Native American tribe 
shall be retained and compensated as a consultant/monitor for the 
project site from the time of  discovery to the completion of  ground 
disturbing activities to monitor grading and excavation activities. If  
archaeological resources are encountered, all construction work within 50 
feet of  the find shall cease, and the archaeologist shall assess the find for 
importance and whether preservation in place without impacts is feasible. 
Construction activities may continue in other areas. If, in consultation with 
the City and affected Native American tribe (as deemed necessary), the 
discovery is determined to not be important, work will be permitted to 
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continue in the area. Any resource that is not Native American in origin and 
that cannot be preserved in place shall be curated at a public, nonprofit 
institution with a research interest in the materials, such as the South Central 
Coastal Information Center at California State University, Fullerton. 
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LETTER A2 – Irvine Ranch Water District (1 page]) 
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A2. Response to Comments Irvine Ranch Water District, Fiona. M. Sanchez, Director of Water 
Resources, dated December 6, 2018. 

A2-1 The commenter noted that the project site is outside of  the Irvine Ranch Water District’s 
(IRWD) service area and, as such, the project would not impact IRWD. As confirmed in 
Draft EIR Section 5.16, Utilities and Service Systems, the City of  Newport Beach Water 
Services, and not IRWD, provides water to the project site.  
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LETTER A3– Orange County Fire Authority (1 page) 
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A3. Response to Comments from Orange County Fire Authority, Tamera Rivers, Management 
Analyst, dated December 19, 2019. 

A3-1 The comment does not concern the content or adequacy of  the Draft EIR. The comment 
is acknowledged. 
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LETTER A4 – Department of  Toxic Substances Control (4 pages) 
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A4. Response to Comments from Department of Toxic Substances Control, Chia Rin Yen, 
Environmental Scientist, dated January 3, 2019. 

A4-1 The comment does not concern the content or adequacy of  the Draft EIR. The 
Department of  Toxic Substances Control’s (DTSC) summary of  the project description 
is acknowledged. 

A4-2 The comment does not concern the content or adequacy of  the Draft EIR. DTSC 
summary of  the project site history and site investigations and findings is acknowledged. 

A4-3 Responses to the individual comments raised by DTSC’s are provided herein.  

A4-4 The typographical error under the Soil Vapor Sampling and Testing: 2013 discussion on page 
5.7-8 of  Draft EIR Section 5.7, Hazards and Hazardous Materials, has been revised, as 
follows. The revisions are also provided in Chapter 3, Revisions to the Draft EIR, of  the 
Final EIR. Changes made to the Draft EIR are identified here in strikeout text to indicate 
deletions and in bold underlined text to signify additions. 

Soil Vapor Sampling and Testing: 2013 

The 2013 Phase II investigation included three subslab soil-vapor samples collected from 
directly beneath the slab below the former dry cleaner at 4250 Scott Drive. In addition, 
seven subsurface soil vapor samples were collected from the property perimeter at depths 
of  5 feet bgs. The PCE concentration in one of  the three subslab samples was 0.73 µg/L 
(that is, 0.73 part per billion), above the California Health Hazard Health Screening Level 
(CHHSL) of  0.48 µg/L for residential land use; concentrations in the other two samples 
were below the CHHSL. The location this sample was taken from is shown in Figure 5.7-
1, Soil and Soil Vapor Sampling Locations. Soil vapor samples from two of  the seven locations 
sampled on the site perimeter yielded PCE concentrations of  1.5 and 1.4 µg/L, 
respectively, also above the CHHSL for residential use. One location is on the northwest 
site boundary, and the other is on the northern part of  the eastern site boundary (see 
Figure 5.7-1). The concentrations of  PCE detected indicated groundwater contamination 
may be present.  

A4-5 DTSC is recommending the following additional studies and analysis be conducted for 
the project site: 

• Soil vapor samples be collected from beneath the former Enjay Cleaners. 

• Additional soil samples be collected site-wide for analysis of  OCPs. 

• Additional soil vapor samples be collected in accordance with DTSC Advisory for 
Active Soil Gas Investigation and DTSC Final Guidance for Evaluation and 
Mitigation of  Subsurface Vapor Intrusion to Indoor Air. 
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• Groundwater samples be collected to show that PCE in deeper soil gas is associated 
with regional groundwater impacts. 

Following are response to the additional studies and analysis requested by DTSC: 

• DTSC’s statement that “based on Appendix F3 (Phase II Investigation Report, dated 
April 22, 2013), soil vapor samples were not collected beneath the former Enjay 
Cleaners but along the project site boundary” is not accurate as the report does 
present results for three sub-slab samples that were collected from beneath the former 
Enjay Cleaners. These soil vapor sample results were at low levels and are not 
indicative of  a release to soil having occurred. In order to confirm that a release did 
not occur, soil samples from the beneath the former Enjay Cleaners should be 
collected after demolition of  the existing structures in that area.  

• Because much of  Orange County was used in the past for agricultural land, residual 
pesticides can often be detected at low concentrations in near-surface soil. The City 
agrees with the conclusion of  the Phase I report that redevelopment of  the site has 
likely further reduced these concentrations. However, because a public park is planned 
and the DTSC will be concerned with dermal contact, it may be prudent to collect 
surface (or near-surface) soil samples from the proposed park area to document the 
absence of, or presence of, low concentrations of  residual pesticides. The area of  the 
Project planned for the public park is currently under asphalt or existing buildings. 
Sample collection for analysis of  OCPs would be completed in the area where the 
park will be constructed after demolition of  the existing structures. Based on our 
experience sampling similar sites for residual OCPs, it is likely that concentrations will 
be below levels of  concern or at levels that do not pose significant human health risks 
to future site development. In the unlikely event that OCPs are discovered and are 
determined to be RCRA hazardous waste or California-only hazardous waste, affected 
soils will be removed consistent with State protocols.  

• PCE in soil gas appears to be a result of  downward migration of  vapors. This is 
supported by two facts: (1) soil vapors are lowest in the sub-slab vapor and the highest 
in the deeper soil gas samples collected at 15 feet bgs (groundwater may be 
encountered at approximately 20 feet bgs); and (2) there were no detections of  PCE 
in any soil samples collected from the soil vapor sample locations. The average PCE 
concentration in soil vapor at 15 feet bgs is less than 3 µg/I. For PCE, soil gas levels 
may not become a threat to impact groundwater until they exceed 100 µg/I.1 To verify 
this, AECOM back-calculated the equilibrium concentration (Ceq) expected after 5 
years for a GW concentration of  5 µg/L of  PCE (MCL). The Ceq would be 

                                                      
1  Sources: https://iavi.rti.org/attachments/Resources/Hartman_-

_Soil_Gas_Sampling_Methods_and_Approaches_for_VI_Assessments.pdf and 
file:///C:/Users/jestrada/AppData/Local/Microsoft/Windows/INetCache/Content.Outlook/S840ZOHA/The%20Downward
%20Migration%20of%20Vapors.htm. 
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approximately 180 µg/L. Multiplying by the dimensionless Henry’s Law Constant for 
PCE (0.754) gives a corresponding soil gas concentration of  approximately 135 µg/L. 
This supports the statement that for PCE, soil gas levels may not become a threat to 
impact groundwater until they exceed 100 µg/L. For the project site, the greatest soil 
vapor concentration of  PCE was 4.4 µg/L (and was fairly near groundwater). 
Dividing by Henry’s Law Constant for PCE (0.754) gives a Ceq of  less than 6 µg/L 
and an expected PCE concentration in groundwater of  less than 0.2 µg/L after 5 
years. If  contact time with groundwater is less than 5 years, which is more typical, the 
expected PCE concentration in groundwater at this Site would be less than 0.01 µg/L. 
Collection of  groundwater samples to show that PCE in deeper soil gas is associated 
with regional groundwater impacts is not warranted because the planned passive 
ventilation system will be installed to mitigate vapors already detected. 

A4-6 In response to this comment, PCE in soil gas is more likely a result of  downward 
migration of  vapors and not associated with regional groundwater impacts. Any increase 
in the estimated cancer risk for the residential land use scenario shown by further soil 
vapor samples would be reduced through the passive ventilation system. It is anticipated 
that these results will not significantly affect the current design of  the planned vapor 
mitigation system, as required by Mitigation Measures HAZ-1. 

A4-7 In response to the commenter, the text for regulatory requirement RR HAZ-1 on pages 
5.7-15 and 5-7-16 of  Draft EIR Section 5.7, Hazards and Hazardous Materials, has been 
revised, as follows. The revisions are also provided in Chapter 3, Revisions to the Draft EIR, 
of  the Final EIR. Changes made to the Draft EIR are identified here in strikeout text to 
indicate deletions and in bold underlined text to signify additions. 

RR HAZ-2 Any project-related hazardous waste generation, transportation, treatment, 
storage, and disposal will be conducted in compliance with the Subtitle C of  
the Resource Conservation and Recovery Act (Code of  Federal Regulations, 
Title 40, Part 263), including the management of  nonhazardous solid wastes 
and underground tanks storing petroleum and other hazardous substances. 
The proposed project will be designed and constructed in accordance with 
the regulations of  the Orange County Environmental Health Department, 
which serves as the designated Certified Unified Program Agency and which 
implements state and federal regulations for the following programs: (1) 
Hazardous Waste Generator Program, (2) Hazardous Materials Release 
Response Plans and Inventory Program, (3) California Accidental Release 
Prevention, (4) Aboveground Storage Tank Program, and (5) Underground 
Storage Tank Program. Transportation of  hazardous waste will also be 
transported in accordance with California Code of  Regulations, Title 
22, Division 4.5, Chapter 13. 
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A4-8 After demolition of  existing structures, additional soil and soil gas sampling in the area of  
the former Enjay Cleaners may be warranted to determine if  concentrations are 
decreasing, limited in extent, and in soil or soil gas or both. With limited soil removal 
and/or soil vapor extraction, levels which are suitable for unrestricted use of  the land 
could be achieved and a land use covenant would not be required. If  the vapor mitigation 
measure is implemented in accordance with DTSC Vapor Intrusion Mitigation Advisory, 
an operation and maintenance (O&M) plan should be prepared and include general 
guidelines for monitoring, including establishing baseline conditions and number and 
frequency of  monitoring events necessary to meet the performance goals and measures. 

A4-9 In response to the commenter, the following mitigation measure has been added to further 
reduce the significant impact already identified under Impact Statement 5.7-2, of  Draft 
EIR Section 5.7, Hazards and Hazardous Materials. Subsection 5.7.7, Mitigation Measures, of  
Section 5.7 has been revised, as follows. The revisions are also provided in Chapter 3, 
Revisions to the Draft EIR, of  the Final EIR. The additional mitigation measure does not 
change the findings, conclusions, or recommendations of  the Draft EIR and does not 
result in the identification of  any new or increased significant impacts. Also, the revisions 
do not constitute the type of  significant new information that requires recirculation of  
the Draft EIR for further public comment under CEQA Guidelines Section 15088.5. 
Changes made to the Draft EIR are identified here in strikeout text to indicate deletions 
and in bold underlined text to signify additions. 

5.7.7 Mitigation Measures 

Impact 5.7-2 

MM HAZ-2 Prior to issuance of  the first building permit, soil and soil vapor samples 
shall be collected from beneath the former Enjay Cleaners and soil 
samples shall be collected from beneath the proposed 0.5-acre public 
park site and tested for Volatile Organic Compounds (VOC) and 
Organochlorine Pesticides (OCP), respectively. The results shall be 
submitted to the Orange County Health Care Agency and City Building 
Official. In the event that soil concentrations exceed site-specific cleanup 
goals, affected soils shall be removed and properly treated/disposed of. 
Should soil vapor concentrations exceed site-specific cleanup goals, 
short-term soil vapor extraction and treatment shall be performed to 
reduce soil vapor concentrations. Institutional controls will be required 
if  the soil and soil gas cannot achieve the cleanup goals for residential 
land use, and/or vapor mitigation measure (e.g., passive ventilation 
system) are implemented to protect the future building receptors. 

Planning Commission - February 21, 2019 
Item No. 2a Additional Materials Received 

Newport Crossings Mixed Use Project (PA2017-107)



N E W P O R T  C R O S S I N G S  M I X E D  U S E  P R O J E C T  ( P A 2 0 1 7 - 1 0 7 )  F I N A L  E I R  
C I T Y  O F  N E W P O R T  B E A C H  

2. Response to Comments 

February 2019 Page 2-23 

LETTER A5 – City of  Irvine (2 pages) 
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A5. Response to Comments from City of Irvine, Justin Equina, Associate Planner, dated January 
7, 2019. 

A5-1 The comment does not concern the content or adequacy of  the Draft EIR. The comment 
is acknowledged. 

A5-2 The commenter requested that three additional intersections, beyond those analyzed in 
the Traffic Impact Analysis (TIA) prepared for the proposed project, be analyzed, and 
that the arterial segments include certain City of  Irvine roadways. The TIA, which is 
included as Draft EIR Appendix J, includes the relevant study area intersections in Irvine. 
As noted in the Study Area subsection/discussion of  the TIA (see page J-9), the study area 
locations were selected in consultation with the City of  Irvine. The project’s trip 
distribution, as presented in the TIA, shows nominal AM and PM peak-hour project-
related traffic on the intersections and segments along Jamboree Road in Irvine that were 
not analyzed, including those requested by the commenter. Approximately five percent of  
the project’s total traffic would travel on Jamboree Road north of  Dupont Drive, which 
is approximately 6 AM peak-hour trips (5 northbound and 1 southbound), 4 PM peak-
hour trips (2 northbound and 2 southbound), and 54 daily trips.  

 Furthermore, the project’s traffic volume contribution is less than 0.001 of  the peak-hour 
lane capacity and daily segment capacity of  Jamboree Road. As such, the project would 
not significantly impact the intersections of  Jamboree Road/Dupont Drive, Jamboree 
Road/Michelson Drive, and Jamboree Road/I-405 ramps, or the Jamboree Road segment 
north of  Dupont Drive. In addition, the project is not anticipated to add vehicles to 
Dupont Drive or Michelson Drive. Based on the preceding, the project study area is not 
required to be expanded to include additional Irvine intersections or segments. 

A5-3 In response to the commenter, the text on page 5.14-4 of  Draft EIR Section 5.14, 
Transportation and Traffic, has been revised, as follows. The revisions are also provided in 
Chapter 3, Revisions to the Draft EIR, of  the Final EIR. The text revisions do not change 
the findings, conclusions, or recommendations of  the TIA or Draft EIR and do not result 
in the identification of  any new or increased significant impacts. Changes made to the 
Draft EIR are identified here in strikeout text to indicate deletions and in bold underlined 
text to signify additions. 

5.14 TRANSPORTATION AND TRAFFIC 

City of Irvine 

In Irvine, LOS E (peak hour ICU less than or equal to 1.00) is considered acceptable in 
the Irvine Business Complex (IBC) intersections. At other study area intersections in 
Irvine, LOS D (peak hour ICU less than or equal to 0.90) is acceptable. At Irvine 
intersections, if  the intersection would operate at unacceptable levels of  service and the 
project contribution is 0.02 or greater, mitigation is required to bring intersection back to 
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an acceptable level of  service or to no project conditions. At Irvine intersections and, 
if  project traffic causes the study area intersection level of  service to drop from 
acceptable to unacceptable level of  service, mitigation is required, where feasible, 
to bring the intersection back to an acceptable level of  service or to no project 
conditions. Also, if  the intersection would operate at unacceptable level of  service 
and the project contribution is 0.02 or greater, mitigation is required, where 
feasible, to bring intersection back to an acceptable level of  service or to no project 
conditions. 
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LETTER A6 – The Kennedy Commission (3 pages) 
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A6. Response to Comments from Kennedy Commission, Cesar Covarrubias, Executive Director, 
dated January 10, 2019. 

A6-1 The comment does not concern the content or adequacy of  the Draft EIR. The City of  
Newport Beach acknowledges the commenters support of  the proposed project. 

A6-2 The comment does not concern the content or adequacy of  the Draft EIR. The comment 
is acknowledged. 

A6-3 The comment does not concern the content or adequacy of  the Draft EIR. The comment 
is acknowledged. 
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LETTER A7 – Santa Ana Unified School District (2 pages) 
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A7. Response to Comments from Santa Ana Unified School District, Jeremy Cogan, Director of 
Facilities Planning, dated January 11, 2019. 

A7-1 The comment does not concern the content or adequacy of  the Draft EIR. The comment 
is acknowledged. 

A7-2 The comment states the number of  students potentially generated by the project. As 
requested in Comment A7-3, the Draft EIR has been revised to reflect the updated 
student generation factors and resultant student generation numbers. See response to 
Comment A7-3, below. 

A7-3 The commenter requests that the student generation numbers provided in Draft EIR 
Section 5.12, Public Services, be revised to reflect the District’s updated student generation 
estimate. As requested, the text on page 5.12-13 of  Section 5.12 has been revised, as 
follows. The revisions are also provided in Chapter 3, Revisions to the Draft EIR, of  the 
Final EIR. The text revisions do not change the findings or conclusions of  the Draft EIR 
and do not result in the identification of  any new or increased significant impacts. Changes 
made to the Draft EIR are identified here in strikeout text to indicate deletions and in 
bold underlined text to signify additions. 

5.12 PUBLIC SERVICES 

Impact Analysis: The proposed project is estimated to generate about 39 180 students—
using SAUSD student generation factors for multifamily units—consisting of  22 83 
elementary school students, 8 43 intermediate students, and 9 54 high school students (see 
Table 5.12-3). 

Table 5.12-3 Estimated Project Student Generation (350 Proposed Multifamily 
Units) 

School Level 

Generation Factor per 
Household (multifamily 

attached units)1 Students Generated 

Elementary (K-5) 0.0620 0.2367 22 83 
Intermediate (6-8) 0.0229 0.1218 8 43 
High (9-12) 0.0251 0.1533 9 54 

Total 0.11 — 39 180 
Source: Cogan 20182019. 

 

The three schools serving the project site have sufficient capacities for the proposed 
project’s student generation, as shown in Table 5.12-4. Project development would not 
require SAUSD to add school capacity as the schools serving the project site would have 
more than adequate capacity.  
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Table 5.12-4 Project Impacts on School Capacities 

School  
Existing Available Capacity 

(from Table 5.12-2)1 

Project Student 
Generation  

(from Table 5.12-3) 
Available Capacity After  

Project Student Generation 

Monroe Elementary 
School 

191 22 83 169 108 

McFadden 
Intermediate School 

609 8 43 601 566 

Century High School 127 9 54 118 76 
Source: Cogan 2018. 

 

Additionally, the need for additional school services and facilities is addressed by 
compliance with school impact assessment fees per Senate Bill 50, also known as 
Proposition 1A. SB 50—codified in California Government Code Section 65995—was 
enacted in 1988 to address how schools are financed and how development projects may 
be assessed for associated school impacts. To address the increase in enrollment at 
LAUSD SAUSD schools that would serve the Proposed Project, the project 
applicant/developer would be required to pay school impact fees to reduce any impacts 
to the school system, in accordance with SB 50. These fees are collected by school districts 
at the time of  issuance of  building permits. As stated in Government Code Section 
65995(h), 

A7-4 The comment states that the Draft EIR should be updated to reflect the State Allocation 
Board’s most recent adjustment to level-on residential school fees. As requested, the text 
on page 5.12-11 of  Draft EIR Section 5.12 has been revised, as follows. The revisions are 
also provided in Chapter 3, Revisions to the Draft EIR, of  the Final EIR. The text revisions 
do not change the findings or conclusions of  the Draft EIR and do not result in the 
identification of  any new or increased significant impacts. Changes made to the Draft EIR 
are identified here in strikeout text to indicate deletions and in bold underlined text to 
signify additions. 

 Additionally, the commenter noted that while developer fees are intended to help offset 
the students generated by the project, the fees may not be sufficient to provide adequate 
comprehensive school facilities. As noted under impact statement 5.12-3 (pages 5.12-13 
and 5.12-14) of  Draft EIR Section 5.12, pursuant to Government Code Section 65995(h), 
“The payment or satisfaction of  a fee, charge, or other requirement levied or imposed … 
are hereby deemed to be full and complete mitigation of  the impacts of  any legislative or 
adjudicative act, or both, involving, but not limited to, the planning, use, or development 
of  real property, or any change in governmental organization or reorganization … on the 
provision of  adequate school facilities.”  
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5.12 PUBLIC SERVICES 

Regulatory Background 

Senate Bill 50 (Chapter 407 of Statutes of 1998) (SB 50) 

SB 50 sets forth a state school facilities construction program that includes restrictions on 
a local jurisdiction’s ability to impose mitigation for a project’s impacts on school facilities 
in excess of  fees set forth in Education Code 17620. It establishes three potential limits 
for school districts, depending on the availability of  new school construction funding 
from the state and the particular needs of  the individual school districts. Level one is the 
general school facilities fees imposed in accordance with Government Code Section 65995 
as amended. Level two and three fees are alternate fees that are intended to represent 50 
percent or 100 percent of  a school district’s school facility construction costs per new 
residential construction as authorized by Government Code Sections 65995.5, 65995.6, 
and 65995.7. On February 24, 2016 September 17, 2018, the State Allocation Board 
adjusted the maximum level-one residential school fee to be $3.48 $3.79 per square foot 
for residential development; $0.56 and $0.61 per square foot for commercial, industrial, 
and senior housing projects; and $0.406 per square foot for hotel/motel projects. 
Development fees authorized by SB 50 are deemed by Section 65996 of  the California 
Government Code to be “full and complete school facilities mitigation.” 

A7-5 The commenter concurs with the mitigation measures outlined in the Draft EIR. The 
comment is acknowledged. Also, in response to the commenter’s minor edit requested, 
the text on page 5.12-13 of  Section 5.12 has been revised, as shown in response to 
Comment A7-3, above. The revision is also provided in Chapter 3, Revisions to the Draft 
EIR, of  the FEIR. 

A7-6 As requested, the City will continue to provide the District with all CEQA-related project 
notices and documents in accordance pursuant to Public Resources Code Section 21092.2, 
and to the attention of  the Assistant Superintendent of  Facilities & Government 
Relations.  
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LETTER A8 – South Coast Air Quality Management District (4 pages) 
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A8. Response to Comments from South Coast Air Quality Management District, Lijin Sun, 
Program Supervisor CEQA IGR, dated January 11, 2019. 

A8-1 The comment does not concern the content or adequacy of  the Draft EIR. The South 
Coast Air Quality Management District’s (SCAQMD) summary of  the project description 
is acknowledged .  

A8-2 The comment does not concern the content or adequacy of  the Draft EIR. SCAQMD’s 
summary of  the potential air quality impacts of  the project and mitigation measures is 
acknowledged.  

A8-3 The comment does not concern the content or adequacy of  the Draft EIR. SCAQMD’s 
summary of  the goals of  the 2016 Air Quality Management Plan (AQMP), including the 
substantial nitrogen oxides (NOx) reductions necessary to achieve the 2023 and 2031 
targets, is acknowledged. 

A8-4 SCAQMD requests changes to Mitigation Measure AQ-3 to further reduce NOx 
emissions during construction activities. As identified in response to Comment A8-7 
below, the commenter’s recommendation to utilize certain construction equipment that 
meets the US Environmental Protection Agency (EPA) Tier 4 emissions standards has 
been incorporated into Mitigation Measure AQ-3.  

A8-5 The comment requests that the City provide written responses to all of  the SCAQMD’s 
comments. As requested, responses to SCAQMD’s comments are provided herein in 
accordance with the Public Resources Code and CEQA Guidelines. 

A8-6 The comment questions whether any construction activities would overlap with project 
operation. As noted in Subsection 3.3.4, Project Phasing and Construction, of  Draft EIR 
Chapter 3, Project Description, the proposed project would be constructed in one phase. 
There would be no overlap of  project operation with project-related construction 
activities. No revisions are necessary to the air quality modeling; and additional mitigation 
measures are not warranted to reduce impacts below the SCAQMD significance 
thresholds. 

A8-7 The comment requests that Mitigation Measure AQ-3 be revised to require the use of  
certain construction equipment that meets the EPA’s Tier 4 emission standards. As 
substantiated in Draft EIR Section 5.2, Air Quality, use of  Tier 3 construction equipment 
would be sufficient to reduce emissions below the SCAQMD significance thresholds. 
However, in an effort to further reduce NOx emissions during construction activities, 
Mitigation Measure AQ-3 has been revised to require the construction contractor to utilize 
construction equipment with engines that achieve the US EPA Tier 4 rating. The 
mitigation text on pages 5.2-32 and 5.2-33 of  Section 5.2, has been revised, as follows. 
The revisions are also provided in Chapter 3, Revisions to the Draft EIR, of  the Final EIR. 
The text revisions do not change the findings or conclusions of  the Draft EIR and do not 
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result in the identification of  any new or increased significant impacts. Changes made to 
the Draft EIR are identified here in strikeout text to indicate deletions and in bold 
underlined text to signify additions. 

5.2 AIR QUALITY 

Impact 5.2-2 

AQ-3 Construction contractors shall, at minimum, use equipment that meets the 
EPA’s Tier 34 emissions standards for off-road diesel-powered construction 
equipment with more than of 50 horsepower or greater for all building and 
asphalt demolition, building and asphalt demolition debris hauling, rough 
grading, and rough grading soil hauling activities phases of  construction 
activity, unless it can be demonstrated to the City of  Newport Beach 
Building Division with substantial evidence that such equipment is not 
available. Any emissions control device used by the contractor shall achieve 
emissions reductions that are no less than what could be achieved by Tier 34 
emissions standards for a similarly sized engine, as defined by the California 
Air Resources Board’s regulations. 

 Prior to construction, the project engineer shall ensure that all construction 
(e.g., demolition and grading) plans clearly show the requirement for EPA 
Tier 34 emissions standards for construction equipment over of 50 
horsepower or greater for the specific activities stated above. During 
construction, the construction contractor shall maintain a list of  all operating 
equipment in use on the construction site for verification by the City of  
Newport Beach. The construction equipment list shall state the makes, 
models, and numbers of  construction equipment onsite. Equipment shall be 
properly serviced and maintained in accordance with the manufacturer’s 
recommendations. Construction contractors shall also ensure that all 
nonessential idling of  construction equipment is restricted to 5 minutes or 
less in compliance with Section 2449 of  the California Code of  Regulations, 
Title 13, Article 4.8, Chapter 9. 

A8-8 The comment requests that various additional mitigation measures should be required. As 
substantiated in Draft EIR Section 5.2, Air Quality, additional mitigation measures are not 
necessary to reduce impacts below the SCAQMD significance thresholds. The SCAQMD 
AQMP emissions forecast include emissions from construction activities in the air basin. 
The additional measures identified by the commenter would not eliminate the fact that 
construction activities would generate criteria air pollutant emissions. As substantiated in 
Draft EIR Section 5.2, Air Quality, with implementation of  Mitigation Measures AQ-1 
through AQ-3, the proposed project would not exceed the SCAQMD significance 
thresholds. Additionally, the request to require zero-emissions or near-zero-emission on-
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road haul trucks is potentially not feasible for a project with a buildout in year 2023 as 
these types of  trucks are in the “demonstration” phase and not readily available by most 
construction sub-contractors at this time. 

 SCAQMD Rule 403 already requires that onsite activities be suspended when wind speeds 
exceed 25 miles per hour (mph). This is an existing regulation that requires project 
applicant compliance and therefore is, not required as a mitigation measure. Similarly, the 
California Vehicle Code requires that trucks hauling dirt are tarped/covered and/or 
maintain six inches of  freeboard and the California Air Resources Board’s in-use off-road 
diesel vehicle regulations prohibit non-essentially idling for more than five consecutive 
limits. These are also existing regulations that the project applicant would have to comply 
with and not required as mitigation measures. 
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LETTER A9 – California Department of  Transportation (2 pages) 
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A9. Response to Comments from California Department of Transportation, Scott Shelley, Branch 
Chief, Regional-IGR-Transit Planning, dated January 11, 2019. 

A9-1 The comment does not concern the content or adequacy of  the Draft EIR. The comment 
is acknowledged. 

A9-2 The commenter requested that the City consider the recommended Class II (on-street) 
bicycle facility along Dove Street, which forms the southwestern boundary of  the project 
site. Specifically, the recommended Class II bicycle facility is called out in Figure 5-1 
(Recommended Bicycle Facilities Network) of  the City’s Bicycle Master Plan (2014). The 
project does include improvements to the sidewalk along Dove Street, which would be 
demolished and reconstructed to City standards, and the project will provide new ADA 
compliant curb access ramps at Dove Street/Scott Drive in accordance with City 
standards. Further, although designated bike lanes are not located on the local streets 
surrounding the project site (i.e., Corinthian Way, Martingale Way, Scott Drive, and Dove 
Street), Class II bicycles lanes are provided on both sides of  Campus Drive–Irvine Avenue 
from MacArthur Boulevard to Cliff  Drive in the vicinity of  the project. However, the 
recommendation for a Class II bicycle facility along Dove Street remains conceptual at 
this time and has yet to be determined feasible through a study and public outreach 
process, which would be initiated by the City. The recommended Class II bicycle facility 
along Dove Street is not planned for implementation at this time in connection with the 
proposed project. 

A9-3 The comment is acknowledged. The proposed project does not require an encroachment 
permit as no work is being proposed on, adjacent to, or in proximity of  a State Highway 
System.  
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LETTER A10 – Airport Land Use Commission for Orange County (2 pages) 
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A10. Response to Comments from Airport Land Use Commission of Orange County, Kari A. 
Rigoni, Executive Director, dated January 14, 2019. 

A10-1 The comment does not concern the content or adequacy of  the Draft EIR. The comment 
is acknowledged. 

A10-2 Impact Statement 5.7-3 of  Draft EIR Section 5.17, Hazards and Hazardous Materials, 
provides a discussion of  the FAR Part 77 Notification Area and the potential impacts to 
JWA navigable air space resulting from the proposed project’s building heights. See 
Response to Comment A10-3, below, regarding the discrepancy in the proposed building 
height. As noted in that response, the building heights noted in the Daft EIR were 
incorrect. The correct building height proposed is 130 feet AMSL, which is well below 
the 206 foot AMSL height limit for the project site. Therefore, it is not necessary to use 
the Notice Criteria Tool to determine if  the proposed building would penetrate the Part 
77 Notification Area, as the building would not penetrate notification area. 

 However, in response to the commenter, a formal submittal was made to the Federal 
Aviation Administration (FAA) to determine if  the proposed building would penetrate 
the notification surface and require filing Form 7460-1, Notice of  Proposed Construction 
or Alteration, with the FAA. Upon submittal, the FAA conducted an aeronautical study, 
which revealed that the proposed building does not exceed obstruction standards and 
would not be a hazard to air navigation provided that FAA Form 7460-2, Notice of  Actual 
Construction or Alteration, be e-filed within 5 days after the construction reaches its 
greatest height (see Appendix A). The FAA-issued “Determination of  No Hazard to Air 
Navigation” is provided as Appendix A to this FEIR. Applicant submittal of  FAA Form 
7460-2 form will be ensured through the City’s site development review process, as it will 
be included as a condition of  approval.  

A10-3 The commenter stated the project’s maximum building height would be 153 AMSL, which 
is text directly taken from page 5.7-20 under Impact Statement 5.7-3 of  Draft EIR Section 
5.7, Hazards and Hazardous Materials. Adding the proposed building height of  153 feet 
AMSL with the highest ground level of  the site of  53 feet AMSL would result in the 
building reaching the maximum FAA allowed height for the site of  206 AMSL, which is 
of  concern to the commenter and JWA operations.  

 The building height of  153 feet AMSL referenced on Draft EIR page 5.7-14 is incorrect. 
The maximum height would be approximately 130 AMSL, which is the sum of  the 
maximum proposed building height of  77 feet 9 inches (tallest structure proposed) plus 
the highest ground level of  the site of  53 feet AMSL. This would put the proposed 
building height well below the 206 foot AMSL height limit. The text on pages 5.7-14 and 
5.7-20 under Impact Statement 5.7-3 of  Draft EIR Section 5.7 has been revised, as 
follows. The revisions are also provided in Chapter 3, Revisions to the Draft EIR, of  the 
Final EIR. The text revisions do not change the findings or conclusions of  the Draft EIR 
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and do not result in the identification of  any new or increased significant impacts. Changes 
made to the Draft EIR are identified here in strikeout text to indicate deletions and in 
bold underlined text to signify additions. 

5.7 HAZARDS AND HAZARDOUS MATERIALS 

Airport-Related Hazards 

The proposed project is in Safety Zone 6 designated in the Airport Environs Land Use 
Plan (AELUP) for John Wayne Airport (JWA) issued by the Orange County Airport Land 
Use Commission in 2008. Outdoor stadiums and similar uses with very high intensities 
are prohibited in Zone 6. Children’s schools, large day care centers, hospitals, and nursing 
homes should be avoided. Residential uses and most nonresidential uses are permitted 
(OCALUC 2008).  

There are no heliports within one mile of  the project site other than JWA (Airnav.com 
2018). 

The proposed project is also in an area surrounding JWA where structure heights are 
regulated under Federal Aviation Administration (FAA) Regulations Part 77 for 
preservation of  navigable airspace. The maximum structure height permitted at the 
project site is 206 feet above mean sea level (amsl) (OCALUC 2008). The elevation onsite 
ranges from 48 feet amsl at the southwest corner of  the site to 53 feet amsl at the northeast 
corner. Thus, the maximum structure height proposed onsite would be based on the 
higher of  those two elevations, the maximum structure height permitted on-site is about 
153 feet above ground level plus the proposed building height. 

Impact Analysis: The project site is in Safety Zone 6 designated in the Airport Environs 
Land Use Plan for John Wayne Airport. Outdoor stadiums and similar uses with very high 
intensities are prohibited in Zone 6. Children’s schools, large day care centers, hospitals, 
and nursing homes should be avoided. Residential uses and most nonresidential uses are 
permitted (OCALUC 2008). The proposed project does not propose any land uses 
prohibited or discouraged by the AELUP and would not subject people on the ground to 
substantial hazards from crashes of  aircraft approaching or departing JWA.  

The project site also in an area surrounding JWA where structure heights are regulated 
under FAA Regulations Part 77 for preservation of  navigable airspace. The maximum 
structure height permitted at the project site is 206 feet amsl (OCALUC 2008). The 
elevation onsite ranges from 48 feet amsl at the southwest corner of  the site to 53 feet 
amsl at the northeast corner. Thus, based on the higher of  those two elevations, the 
maximum structure height permitted onsite is about 153 feet above ground level is 
approximately 130 amsl, which is the sum of  the maximum proposed building 
height of  77 feet 9 inches (tallest structure proposed) plus the highest elevation of  
the site of  53 feet amsl. This would put the proposed building height well below 
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the 206 foot amsl height limit for the site. The proposed buildings would be 
approximately 55 feet high for residential living spaces, with limited ancillary structures to 
77 feet 9 inches for stair towers architectural features (including parapets), parking, roof  
decks, elevator shafts, and mechanical equipment. The proposed project would conform 
with structure heights permitted on-site under FAA regulations and would not adversely 
affect navigable airspace surrounding JWA.  

A10-4 As provided in the Draft EIR, the comment states that the project site is within the 60 
dBA CNEL noise contour and within Safety Zone 6 of  the JWA, and acknowledges that 
the Draft EIR includes a discussion of  measures intended to address safety and noise 
concerns for the project. The comment is acknowledged. 

A10-5 The commenter concurs with the noise requirements outlined in Draft EIR Section 5.10, 
Noise, including those related to the project applicant’s requirement to prepare an acoustic 
study to ensure that airport-related noise impacts are adequately addressed for future 
residents. It should be noted that the reference to the need for an acoustic study was 
provided for reference purposes only (see regulatory requirement SC NOI-1 on page 5.14-
14), and not in response to any of  the impact statements/questions of  Section 5.10. Under 
CEQA, a project’s impact on the environment are required to be analyzed; however, an 
analysis of  the environments impact on a project is not required.  

A10-6 The commenter stated that a referral to the Airport Land Use Commission (ALUC) may 
be required for the proposed project due to its close proximity to JWA. The City of  
Newport Beach General Plan was found consistent with the Airport Environs Land Use 
Plan (AELUP) for John Wayne Airport by ALUC on July 20, 2006. As such, the City of  
Newport Beach is considered a consistent city. Per Policy LU 3.8 of  the Newport Beach 
General Plan Land Use Element, and per ALUC Referral Requirements for Consistent 
Cities, projects within the JWA planning area that include the adoption or amendment of  
a general plan, zoning code, specific plan, or planned community development plan 
require review by ALUC. The policy also states that development projects that include 
buildings with a height greater than 200 feet above ground level require ALUC review. 
The proposed project does not meet either of  these criteria, and therefore, does not 
require ALUC review. Also, see responses to Comments A10-2 and A10-3, above. Based 
on these responses, no ALUC review is necessary.  
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LETTER A11 – OC Public Works (1 page) 
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A11. Response to Comments from OC Public Works, Richard Vuong, Manager, Planning Division, 
dated January 14, 2019. 

A11-1 The comment does not concern the content or adequacy of  the Draft EIR. The comment 
is acknowledged. 
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LETTER A12 – Wittwer Parkin, LLP representing the Southwest Regional Council of  Carpenters (14 pages) 
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A12. Response to Comments from Wittwer Parkin LLP representing the Southwest Regional 
Council of Carpenters (Southwest Carpenters), Nicholas Whipps, dated January 14, 2019. 

A12-1 The comment does not concern the content or adequacy of  the Draft EIR. The comment 
is acknowledged.  

A12-2 The commenter made a general statement that the significance conclusions provided in 
the Draft EIR are incorrect and that the Draft EIR is confusing, missing key analysis, and 
does not provide sufficient support for the less-than significant findings, as discussed in 
more detail in Comments A12-3 through A12-17. No evidence was provided in this 
comment to support this general statement. Please refer to responses to Comments A12-
3 and A12-17 below.  

A12-3 The Draft EIR adequately identifies all cumulative projects causing related impacts in the 
area that will be affected by the proposed project. See Citizens to Preserve the Ojai v 
County of  Ventura (1985) 176 CA3d 421, 429. The information provided in the 
cumulative projects list is sufficient to identify reasonably foreseeable and approved 
projects and analyze the proposed project’s potential cumulative impacts. Table 4-1, 
Cumulative Projects List, of  Chapter 4, Environmental Setting, identifies all of  the cumulative 
projects within the relevant geographic area, describes the land use for each project, and 
specifies the number of  dwelling units and/or total non-residential square footage for 
each project. Figure 4-3, Cumulative Developments Location Map, illustrates the location of  
each cumulative project relative to the proposed project. Consistent with CEQA 
Guidelines Section 15130(b)(2), the cumulative analysis considers the nature of  the 
resource affected and the location of  the project, as well as the type of  project under 
review. For example, the cumulative projects considered in connection with the public 
services analysis reflect the fact that potential public service impacts are specific to the 
boundaries of  the project’s service providers (e.g., Newport Beach Fire Department and 
Newport Beach Police Department).  

 Although not stated with the degree of  specificity that the commenter may prefer, all of  
the information regarding each project is provided and may be used, as desired by the 
commenter, to seek additional information. Additional information regarding the 
cumulative projects is publicly available, much of  it provided on the City’s website. 
However, the information provided in the Draft EIR regarding the cumulative projects is 
sufficient to allow for analysis of  the cumulative impacts and of  the project’s contribution 
to that cumulative impact. The commenter also has not identified how the omission of  
more detailed information regarding these projects has misled the public or otherwise 
resulted in prejudice. 

A12-4 Draft EIR Section 5.2, Air Quality, provides a quantified analysis of  the project’s potential 
air quality impacts based on the methodology recommended by the South Coast Air 
Quality Management District (SCAQMD) for projects within the South Coast Air Basin 
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(SoCAB) in order to inform decision-makers and the public about the project’s potential 
environmental impacts.  

 The commenter states that the air quality analysis is not informative because the Draft 
EIR does not assess potential impacts associated with the increase in population from 
redevelopment of  a commercial site under Impact 5.2-1. As stated under Impact 5.2-1, 
projects that are consistent with the local general plan are considered consistent with the 
air quality-related regional plan. Impact 5.2-1 refers readers to Draft EIR Section 5.9, Land 
Use and Planning, which concludes that the project would be permitted under the existing 
land use and zoning designations of  the City’s general plan (including bonus density units). 
Impact 5.2-1 also refers readers to Draft EIR Section 5.11, Population and Housing, which 
demonstrates that the project with the bonus density would not induce substantial 
population growth. Furthermore, the long-term emissions generated by the proposed 
project would not generate criteria air pollutants that exceed the SCAQMD significance 
thresholds, which also substantiates the conclusion that the project would not conflict 
with the AQMP.  

 The Draft EIR identified various regulatory requirements that the proposed project is 
required to adhere to. These regulations were adopted by SCAQMD, the California Air 
Resources Board, the California Energy Commission, and other agencies to reduce air 
pollutant, greenhouse gas (GHG) emissions, and energy use. Subsection 5.2-3, Regulatory 
Requirements and Standard Conditions, details the measures that are listed in the section under 
the Impact Statement, “Level of  Significance before Mitigation”. Subsection 5.2.1.1, 
Regulatory Background, also provides additional detail on the SCAQMD regulations that are 
in place that have the potential to reduce emissions associated with the proposed project. 
Table 5.2-10 shows the project’s maximum daily regional operational emissions of  the 
project with implementation of  the regulatory requirements identified in Subsections 
5.2.1.1 and 5.2-3 and demonstrates that impacts would be less than significant. 

 As substantiated under Impact 5.2-1, the proposed project is consistent with the 
SCAQMD air quality management plan. 

A12-5 The commenter states that the Draft EIR does not adequately examine cumulative air 
quality impacts. In particular, the commenter claims that the evidence does not support a 
conclusion that the proposed project will result in less than cumulatively considerable 
impacts because the Draft EIR does not disclose whether any of  the listed cumulative 
projects have been found to have significant and unavoidable impacts. 

 Page 5.2-1 of  Section 5.2, Air Quality, states, “Cumulative impacts related to air quality are 
based on the regional boundaries of  the SoCAB.” Subsection 4.4, Assumptions Regarding 
Cumulative Impacts, of  Draft EIR Section 4, Environmental Setting, also describe the 
methodology regarding cumulative impacts.  
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 Similar to GHG emissions impacts, the air quality impact analysis is also a cumulative 
impact analysis because regional emissions (lbs/day) generated by the proposed project 
describe the potential for the project to cumulatively contribute to the SoCAB’s 
nonattainment designations (see page 5.2-31). Impact 5.2-2 (construction) and Impact 5.2-
3 (operation) of  Section 5.2 evaluate emissions of  the project compared to the SCAQMD 
regional significance thresholds in order to determine if  the project would result in 
project-level and cumulative impacts. The findings of  these impact statements are 
reiterated in the subheadings under Subsection 5.2.5, Cumulative Impacts. As identified in 
this section, criteria air pollutants generated during construction (with mitigation) and 
operation of  project would not exceed the SCAQMD regional significance thresholds; 
and therefore, would not make a cumulatively considerable contribution to the 
nonattainment designations of  SoCAB. 

 Additionally, as stated on pages 4-14 and 5.2-31 of  the Draft EIR, cumulative air quality 
impacts were analyzed based on the regional boundaries of  the SoCAB, not by reference 
to the specific projects identified in Table 4-1. This type of  approach is permissible under 
CEQA, which sets forth two methods for satisfying the cumulative impacts analysis 
requirement: the “list of  projects” approach and the “summary of  projections” approach. 
(CEQA Guidelines § 15130(b).) Consistent with the latter of  these approaches, the Draft 
EIR analyzes cumulative air quality impacts in accordance with SCAQMD’s methodology, 
which considers a project cumulatively significant when project-related emissions exceed 
the regional emissions thresholds shown in Table 5.2-5. Here, with incorporation of  
mitigation, the Draft EIR finds that the project’s contribution to air quality impacts would 
not be cumulatively considerable.  

 The comment also states that the segregation of  air quality impacts associated with 
construction from those associated with operations makes it difficult to understand the 
total emissions that will be produced. Again, the Draft EIR’s analysis of  cumulative air 
quality impacts was done in accordance with established SCAQMD methodology, which 
method is regularly used to assess air quality impacts in the SoCAB. The comment does 
not indicate that a potentially significant cumulatively considerable impact would result 
from using a different methodology, but instead insists that the EIR should have disclosed 
whether each project in the cumulative projects list, alone, would result in a cumulatively 
considerable contribution to a cumulatively significant impact. Such project-level analysis 
of  the impacts of  each project in the cumulative project list is not useful to the evaluation 
of  the proposed project’s cumulative impacts and is not required by CEQA. Further, such 
analysis of  each of  the cumulative projects is available to the public as part of  each 
project’s separate CEQA analysis. 

 To the extent that the comment reiterates concerns regarding the amount of  information 
provided in the cumulative projects list in Table 4-1, please refer to Response to Comment 
A12-3. 
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A12-6 The commenter states that the Draft EIR does not clearly identify or analyze applicable 
regulations and plans in the context of  the project. Specifically, the commenter cited the 
Newhall Ranch decision where the court found there was no analytical connection 
between the state-wide reductions of  the California Air Resources Board’s (CARB) 2008 
Scoping Plan (which applies to new development and existing development) and the 
percent reduction that would be needed for new projects. This decision is not directly 
applicable to the proposed project since the project does not utilize significance thresholds 
that are tied to CARB’s GHG emissions forecasts and the Scoping Plan. As identified 
under Subsection 5.6.2, Thresholds of  Significance, of  Section 5, Greenhouse Gas Emissions, 
SCAQMD’s Working Group identified a significance threshold of  3,000 metric tons of  
carbon dioxide-equivalent (MTCO2e) based on a 90 percent capture rate of  CEQA 
projects in the SoCAB. This methodology was identified in the California Air Pollution 
Control Officer’s Association 2008 Whitepaper, CEQA & Climate Change, Evaluating 
and Addressing Greenhouse Gas Emissions From Project Subject to the California 
Environmental Quality Act. Consequently, the threshold is both based on new projects 
and projects within the SoCAB region.  

 Impact 5.6-2 analyzes GHG plans that have been adopted for the purpose of  reducing 
GHG emissions. The Draft EIR includes an analysis of  the project’s consistency with the 
2017 Scoping Plan because it is a plan adopted for the purpose of  reducing GHG 
emissions. The City of  Newport Beach has not adopted a GHG reduction plan. As 
identified in the Draft EIR, the individual measures in the Scoping Plan are not directly 
applicable to local governments because they are mandates for state agencies. None-the-
less, the regulations adopted by the state agencies (e.g., CARB, California Energy 
Commission, etc.) have the potential to reduce existing and new emissions generated in 
California. These regulations are described in detail in Subsection 5.6.3, Regulatory 
Requirements and Standard Conditions, and under Subsection 5.6.1.2, Regulatory Setting.  

 Regarding the applicability of  the targets of  the Scoping Plan to new development, new 
development is substantially more energy efficient than existing development. The 
Scoping Plan forecast includes emissions from both new development and existing 
development. The state’s goal is to reduce emissions below existing levels despite growth 
anticipated in the state. In order to achieve the GHG reductions goals, the state must 
substantially reduce emissions from existing development and implement increasingly 
more stringent building energy efficiency regulations to reduce emissions from new 
development. Efficiencies in building energy efficiency from new development alone do 
not achieve the steep reductions needed to achieve the State’s GHG reduction goals of  
40 percent below 1990 levels by 2030 and 80 percent below 1990 levels by 2050. To 
emphasize this point, the Scoping Plan relies on top-down measures, such as 
improvements in vehicle fuel efficiency standards, penetration of  zero emission vehicles 
into the marketplace, low carbon fuel standards, renewables portfolio standard (RPS), and 
carbon neutrality in the energy sector which has a much greater effect on reducing the 
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magnitude of  emissions from existing land uses within the state than the magnitude of  
reductions in building energy efficiency that only apply to new development. If  greater 
magnitude of  reductions is needed from existing land uses to achieve the State GHG 
reduction goals, CEQA cannot disproportionately require that incremental increase from 
new development provide more than their fair share of  reductions necessary to achieve 
this “gap” because the extractions must bear a “rough proportionality” to the project’s 
adverse impacts.  

 Despite new development being more efficient, the measures in the Scoping Plan affect 
existing development to a much greater extent because they are top down. Consequently, 
thresholds that are derived from the 2017 Scoping Plan and CARB’s emissions forecast 
may be applicable despite the fact that the measures in CARB’s scoping plan do not clearly 
identify the percent reduction achieved from existing and new development. While the 
Scoping Plan may assume that new development on a per capita basis may be more 
efficient than existing development because of  the greater building energy efficiency, this 
diminishes over time as our energy system becomes carbon neutral under SB 100 (50 
percent RPS by 2030) and Executive Order B-55-18 (carbon neutrality by 2045). Likewise, 
the reductions applied to the transportation sector apply evenly across new development 
and existing development. The per capita efficiency goals cited in the 2017 Scoping Plan 
reduce per capita emissions below existing levels. Since the measures in the Scoping Plan 
reduce existing emissions and a zero threshold is not an appropriate significance threshold 
(i.e., one molecule" of  contribution to a cumulative condition is not significant); the 
efficiency thresholds identified in the Scoping Plan that result in a reduction from existing 
may be overly stringent if  CEQA only requires emissions not result in a substantial 
increase. 

A12-7 See also Response to Comment A12-4 above regarding the description of  regulations 
applicable to the project. Regulations adopted by the state agencies (e.g., CARB, California 
Energy Commission, etc.) have the potential to reduce existing and new emissions 
generated in California. Subsection 5.6-3, Regulatory Requirements and Standard Conditions, 
details the measures that are listed in the section under the Impact Statement, “Level of  
Significance before Mitigation”. Subsection 5.6.1.2, Regulatory Background, also provides 
additional detail on the SCAQMD regulations that are in place that have the potential to 
reduce emissions associated with the proposed project. Table 5.6-7 shows the project’s 
operational GHG emissions with implementation of  the identified regulatory 
requirements, and demonstrates that impacts would be less than significant. 

A12-8 See also response to Comment A12-6 above regarding the threshold used to evaluate the 
proposed project’s cumulative contribution to GHG emissions impacts. Page 5.6-1 states, 
“Because no single project is large enough to result in a measurable increase in global 
concentrations of  GHG, climate change impacts of  a project are considered on a 
cumulative basis.” Subsection 4.4, Assumptions Regarding Cumulative Impacts, of  the Draft 
EIR also describe the methodology regarding cumulative impacts. Emissions 
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(MTCO2e/yr) generated by the project describe the potential for the project to cumulative 
contribute to the GHG emissions in California. Subsection 5.6.1, California’s GHG Sources 
and Relative Contribution, describes existing GHG emissions based on the Scoping Plan 
sectors. Existing levels of  GHG emissions in the City or in the vicinity of  the project are 
not directly relevant for describing the project’s cumulative contribution to GHG 
emissions impact in the State. The City has not adopted a GHG reduction plan. 

A12-9 See responses to comments A12-6 through A12-8, above. The proposed project would 
have a less than significant contribution to GHG emissions impacts since emissions would 
not exceed the 3,000 MTCO2e significance threshold. As a result, mitigation measure are 
not warranted for GHG emissions impacts. 

A12-10 The commenter stated that the Draft EIR does not provide sufficient enforcement 
mechanisms for mitigation of  impacts to biological and cultural resources. The mitigation 
measure outlined in Section 5.3, Biological Resources, regarding impacts to migratory birds, 
and the mitigation measures outlined in Section 5.4, Cultural Resources, regarding 
archeological and paleontological resources, will be enforced by the City through the 
project’s Mitigation Monitoring and Reporting Program (MMRP), which will be presented 
to the City’s approval body for adoption. The measures will also be enforced by the City 
as conditions of  approval, as all mitigation measures of  the adopted MMRP will be 
included as conditions of  approval. Therefore, sufficient enforcement will be provided 
and the applicant compliance with all mitigation measures of  the MMRP will be ensured. 

 The commenter stated that Mitigation Measures BIO-1 does not provide a requirement 
for the City to monitor the protection of  migratory birds. As noted in this mitigation 
measure, the completed survey report/memorandum, if  one is required to be prepared, 
will be submitted to the City by the monitoring biologist. Pursuant to the adopted MMRP, 
the City will ensure that the monitoring and all related activities and findings have been 
conducted in accordance with this mitigation measure and under the purview of  a 
qualified biologist.  

 The commenter stated that the Draft EIR, specifically Mitigation Measures CUL-1 and 
CUL-2, do not explain what would should occur if  the find is identified as important or 
Native American in origin. Both of  these mitigation measures provide clarification to this 
point. For example, as noted in Mitigation Measure CUL-1, if  archaeological resources 
are encountered, the archaeologist is required to assess the find for importance and 
whether preservation in place without impacts is feasible. The measure further states that 
any resource that is not Native American in origin and that cannot be preserved in place 
shall be curated at a public, nonprofit institution with a research interest in the materials. 
Similarly, Mitigation Measure CUL-2 states that if  fossils are encountered, the 
paleontologist shall assess the find for importance. The measure further states that any 
resource encountered is required to be curated at a public, nonprofit institution with a 
research interest in the materials. 
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 Additionally, Mitigation Measure CUL-1 on pages 5.4-10 and 5.4-11 of  Draft EIR Section 
5.4, Cultural Resources, has been revised to provide clarification that, consistent with 
CEQA’s requirements, a culturally-related Native American monitor shall be allowed to 
monitor ground-disturbing activities at the project site, as follows. The revision is also 
provided in Chapter 3, Revisions to the Draft EIR, of  the Final EIR. The revision does not 
change the findings or conclusions of  the Draft EIR. Changes made to the Draft EIR are 
identified here in strikeout text to indicate deletions and in bold underlined text to signify 
additions. 

5.4 CULTURAL RESOURCES 

Impact 5.4-2 

CUL-1 Prior to the issuance of  a grading permit by the City of  Newport Beach, the 
project applicant shall retain a qualified archaeologist to periodically monitor 
ground-disturbing activities onsite and provide documentation of  such 
retention to the City of  Newport Beach Community Development Director. 
The archaeologist shall train project construction workers on the types of  
archaeological resources that could be found in site soils. The archaeologist 
shall periodically monitor project ground-disturbing activities. During 
construction activities, if  Native American resources (i.e. Tribal 
Cultural Resources) are encountered,  a Cultural Resource Monitoring 
and Discovery Plan (CRMDP) shall be created and implemented to lay 
out the proposed personnel, methods, and avoidance/recovery 
framework for tribal cultural resources monitoring and evaluation 
activities within the project area. A consulting Native American tribe 
shall be retained and compensated as a consultant/monitor for the 
project site from the time of  discovery to the completion of  ground 
disturbing activities to monitor grading and excavation activities. If  
archaeological resources are encountered, all construction work within 50 
feet of  the find shall cease, and the archaeologist shall assess the find for 
importance and whether preservation in place without impacts is feasible. 
Construction activities may continue in other areas. If, in consultation with 
the City and affected Native American tribe (as deemed necessary), the 
discovery is determined to not be important, work will be permitted to 
continue in the area. Any resource that is not Native American in origin and 
that cannot be preserved in place shall be curated at a public, nonprofit 
institution with a research interest in the materials, such as the South Central 
Coastal Information Center at California State University, Fullerton. 

A12-11 The commenter states that conclusionary statements provided in Draft EIR Section’s 5.9, 
Land Use and Planning, and 5.11, Population and Housing, are inconsistent. Specifically, the 
analysis in Table 5.9-1 of  Section 5.9 concludes that the project is consistent with all 

Planning Commission - February 21, 2019 
Item No. 2a Additional Materials Received 

Newport Crossings Mixed Use Project (PA2017-107)



N E W P O R T  C R O S S I N G S  M I X E D  U S E  P R O J E C T  ( P A 2 0 1 7 - 1 0 7 )  F I N A L  E I R  
C I T Y  O F  N E W P O R T  B E A C H  

2. Response to Comments 

Page 2-82 PlaceWorks 

applicable goals and policies of  the Newport Beach General Plan; however, under 
Subsection 5.11.5, Cumulative Impacts, of  Section 5.11, it is noted that “most of  the 
proposed development is consistent with the general plan”. The statement provided in 
Subsection 5.11.5 is incorrect. As substantiated in Section 5.9, the project is consistent 
with all applicable goals and policies of  the Newport Beach General Plan. The statement 
provided in Subsection 5.11.5 has been revised to correct this discrepancy, as follows. The 
revision is also provided in Chapter 3, Revisions to the Draft EIR, of  the Final EIR. The 
revision does not change the findings or conclusions of  the Draft EIR. Changes made to 
the Draft EIR are identified here in strikeout text to indicate deletions and in bold 
underlined text to signify additions. 

 The commenter also points out that Draft EIR Chapter 1, Executive Summary, states that 
in order to be constructed, the proposed project “must” receive a density bonus and 
accompanying development concessions and waivers. The commenter also states that the 
land use section of  the Draft EIR does not explain how the project meets the 
requirements for density bonus units. The commenter is incorrect as a statement to this 
affect is not provided in Chapter 1, or anywhere else in the Draft EIR. As clearly stated in 
Subsection 1.4, Project Summary, the proposed project would be providing density bonus 
units and based on the provision of  affordable housing, development incentives are 
available to developers pursuant to Chapter 20.32 of  the City’s zoning code and 
Government Code Section 65915(d)(1). As further clarified in Subsection 3.3.1.3, 
Affordable Housing and Development Incentives/Concessions and Waivers, of  Section 3, Project 
Description, “As encouraged by the Residential Overlay and pursuant to Chapter 20.32 
(Density Bonus) of  the City’s zoning code and Government Code Section 65915 (Density 
Bonus Law), with a 30 percent allocation for lower-income households, the proposed 
project is entitled to the maximum 35 percent density bonus…”. Through the provision 
of  affordable units onsite, which is encouraged and permitted, the project is entitled to 
development incentives/concessions and waivers. Subsection 3.3.1.3 also clearly explains 
how the project qualifies for a density bonus. Further, in various places of  Section 5.9, it 
clarifies how the project meets and qualifies for the density bonus. For example, refer to 
the consistency analysis text provided under Policy 6.2.3 of  Table 5.9-1 (page 5.9-18). 

 The commenter pointed out a statement made in Table 5.9-1 of  Section 5.9, regarding 
rent prices, and stated that the Draft EIR does not provide any assurance that the City will 
require that the project provide an appropriate number of  affordable units. As noted in 
Table 5.9-1 (page 5.9-12) under Goal H2.1, “Exact rent prices have not been determined 
at this time.” This is a general statement provided in the response to Goal H2.1 of  the 
General Plan Housing Element and is not needed to show consistency with this goal. Goal 
H2 states, “Encourage preservation of  existing and provision of  new housing affordable 
to extremely low-, very low-, low-, and moderate-income households”. As stated under 
the consistency analysis of  this goal, the proposed project is consistent with this goal as 
the proposed project includes 78 new housing units that would be affordable to lower-
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income residents. Through its site development review process, the City is working with 
the developer to ensure that the appropriate number of  affordable units are provided. 
Also, in order for the City to issue the development incentives/concessions and waivers 
requested for the project, the appropriate number of  affordable units must be provided.  

Further, to the extent the commenter is suggesting that the project cannot be consistent 
with the zoning code density limitations due to the application of  the density bonus, that 
is incorrect. See Wollmer v. City of  Berkeley, where the court determined that 
modifications required by the density bonus law do not render a density bonus project 
inconsistent with applicable development standards. 

 Finally, the commenter stated that Draft EIR Section 5.9 does not explain how the project 
qualifies for a waiver for building heights, or the requirements for unit size mixes, where 
these requirements are derived from, and why the project does not have to comply with 
them. The commenter is correct, this information was inadvertently left out of  Section 
5.9. In response to the commenter, the analysis under the zoning consistency analysis 
discussion on page 5.9-25 of  Section 5.9 has been revised, as follows. The revision is also 
provided in Chapter 3, Revisions to the Draft EIR, of  the Final EIR. The revision does not 
change the findings or conclusions of  the Draft EIR. Changes made to the Draft EIR are 
identified here in strikeout text to indicate deletions and in bold underlined text to signify 
additions. 

5.9 LAND USE AND PLANNING 

Zoning Code Consistency 

As stated above, the project site is zoned Newport Place Planned Community (PC-11). 
PC-11 allows for residential development, with a minimum of  30 du/ac and a maximum 
of  50 du/ac, consistent with the MU-H2 land use designation. More specifically, the 
project site within PC-11 is designated General Commercial Site 6. The General 
Commercial designation allows retail commercial, office, and professional and business 
uses. The site also has a residential overlay option given its general plan designation of  
MU-H2. The projects consistency with the Residential Overlay development standards of  
the NPPC, which apply to the project site and function as zoning for the site, is discussed 
below.  

The proposed retail, restaurant, and residential uses under the proposed project are 
allowed under the existing zoning, and no zone change is required or proposed. Thus, the 
proposed project would be consistent with the existing zoning on-site, and impacts would 
be less than significant. See also RR LU-1 and RR LU-2. 
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Newport Place Planned Community Development Standards Consistency 

Development standards for utilization of  the NPPC’s rResidential oOverlay, which applies 
to the project site, are found on Page 46 of  the PCDP in the NPPC development 
standards. Table 5.9-2 demonstrates the proposed project’s consistency with those 
development standards. 

Table 5.9-2 NPPC Consistency Analysis 
Development Standard Required Project Consistency 

Minimum Site Area None N/A 

Density (base units)1 30–50 units/acre 50 units/acre 

Minimum Percent Affordable 30 percent 30 percent 

Maximum Building Height 
55 feet 

(exceptions allowed) 

77 feet, 9 inches 
(livable space would be 55 feet 

max)  
Minimum Street Setback 30 feet 30 feet 
Minimum Interior Setback  10 feet 10 feet (to park) 

Parking See Chapter 3 See Chapter 3 
1 Density bonus units are allowed to increase a project’s gross density to be higher than that required for the project’s “base” units. 

 

Additionally, as noted in Table 5.9-1, the Residential Overlay of  the NPPC, which applies 
to the project site, implements General Plan Housing Element Program 3.2.2, which 
creates an exception to the 10-acre site requirement for residential development projects 
in the Airport Area that include a minimum of  30 percent of  the units affordable to lower 
income households. Residential developments, such as the proposed project, that qualify 
for the residential overlay are subsequently exempt from General Plan Land Use Policy 
LU 6.15.6 and have no minimum site area requirement.  

In addition to the site size exception and affordable housing requirements, the NPPC 
details additional residential development regulations addressing setbacks, building height, 
parking requirements, landscaping, signs, utilities requirements, and amenities and 
neighborhood integration. With the exception of  the unit mix and building height 
requirements, the proposed project would be developed in accordance with the NPPC 
development regulations. As described in Chapter 3, Project Description, of  this Draft EIR, 
the project’s Affordable Housing Implementation Plan includes a request for one 
development concession for the unit mix and one waiver for the height, as described 
below.  

 Development Concession (Unit Mix). Pursuant to Section V.F.1 of  the Residential 
Overlay, “Affordable units shall reflect the range of  numbers of  bedrooms provided 
in the residential development project as a whole.” In the case of  the proposed 
project, the project applicant is requesting a unit mix that includes a greater percentage 
of  studio and one-bedroom units, as illustrated in Table 3-2 of  Chapter 3. Granting 
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this incentive will result in identifiable, financially sufficient, and actual project cost 
reduction by reducing the long-term rental subsidy costs associated with the two-
bedroom units and affording additional rental income for the project to ensure 
financial feasibility. 

 Waiver/Concession of  Development Standard (Height Increase). Pursuant to 
Section V.A of  the Residential Overlay, the maximum building heights are limited to 
55 feet, but may be increased with the approval of  a site development review after 
making certain findings for approval. Government Code Section 65915(e)(1) provides 
that a city may not apply a development standard that will have the effect of  physically 
precluding the construction of  a density bonus project at the density permitted under 
the density bonus law. In the case of  the proposed project, the project applicant is 
requesting a waiver of  the 55-foot building height limit to 77 feet 9 inches in order to 
accommodate the parapet, roof-top mechanical equipment, elevator shafts, 
emergency staircase, rooftop terrace, and a portion of  the parking garage. Without 
the height allowance for the stairs, elevators, mechanical equipment, and parapet, 63 
of  the 91 density bonus units would need to be eliminated. Furthermore, limiting 
heights to 55 feet would result in elimination of  the rooftop amenity deck and upper 
level of  parking structure, which are necessary for marketing purposes to meet 
expectations of  prospective tenants and market-rate rents, provide the level of  onsite 
amenities encouraged by the Residential Overlay, and reduce the impact of  parking 
availability on neighboring streets. 

Approval of  the aforementioned concession and waiver would not result in a land use 
conflict with the regard to the NPPC development standards. 

5.11 POPULATION AND HOUSING 

5.11.5 Cumulative Impacts 

The area considered for cumulative impacts is the City of  Newport Beach. Impacts are 
analyzed using General Plan projections in SCAG’s 2016 Growth Forecast. Development 
activity in the City includes residential projects (see Table 4-1 in Chapter 4, Environmental 
Setting). Most of  the proposed development The proposed project is consistent with the 
City of  Newport Beach General Plan and would therefore be expected to be consistent 
with SCAG’s growth projections. 

A12-12 The analysis of  the proposed project’s compliance with regulatory requirements RR LU-
1 and RR LU-2, which outline the City’s development standards applicable to the project, 
is provided under Impact Statement 5.9-2 (see pages 5.9-25 and 5.9-26) of  Draft EIR 
Section 5.9, Land Use and Planning. See also response to Comments A12-11 and A12-13.  
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A12-13 See response to comment A12-6 regarding the required scope of  cumulative analysis and 
analysis of  projects in cumulative projects list. As stated on pages 4-17 and 5.9-27 of  the 
Draft EIR, cumulative land use and planning impacts were analyzed based on applicable 
jurisdictional boundaries and related plans, including the City of  Newport Beach General 
Plan and applicable regional land use plans, not by reference to the specific projects 
identified in Table 4-1. This type of  approach is permissible under CEQA, which sets 
forth two methods for satisfying the cumulative impacts analysis requirement: the “list of  
projects” approach and the “summary of  projections” approach. (CEQA Guidelines § 
15130(b).) Consistent with the latter of  these two approaches, the Draft EIR finds that 
cumulative projects would be subject to the same regional and local plans, and that it is 
reasonable to assume these projects would implement local and regional planning goals 
and policies. Based on this regional analysis, the Draft EIR finds that, upon 
implementation of  any cumulative development, cumulative adverse land use impacts 
would be less than significant.  

With respect to the Draft EIR’s statement that the surrounding Airport Area is 
transitioning from strictly nonresidential uses to a wider range of  mixed uses, including 
residential uses, the Draft EIR explains that such transition is anticipated by the Newport 
Beach General Plan and would not represent a cumulative adverse land use impact. The 
Draft EIR’s conclusion that this transition is “creating rather than dividing a community” 
is not illogical. This finding is described in more detail on page 5.9-10, which explains that, 
given the distance and physical separation of  existing residential communities from the 
project site, development of  the project would not divide an established residential 
community. Instead, over time, with development of  mixed uses in the area, a more 
cohesive community actually would be created.  

To the extent that the comment reiterates concerns regarding the amount of  information 
provided in the cumulative projects list in Table 4-1, please refer to Response to Comment 
A12-3. 

A12-14 The commenter stated that the Draft EIR, specifically Section 5.14, Transportation and 
Traffic, does not clearly identify the cumulative projects included in the traffic analysis, nor 
does it explain how the City reached the less than significant conclusions. Draft EIR 
Section 4.4, Assumptions Regarding Cumulative Impacts summarizes the CEQA requirements 
for cumulative project analysis. As detailed in this section, the CEQA Guidelines (Section 
15130[b][1]) state that the information utilized in an analysis of  cumulative impacts should 
come from one of  two sources: 

A. A list of past, present and probable future projects producing related 
cumulative impacts, including, if necessary, those projects outside the control 
of the agency. 

B. A summary of projections contained in an adopted General Plan or related 
planning document designed to evaluate regional or area-wide conditions. 
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The traffic analysis is based on Method A. As stated under Impact Statement 5.14-1 (page 
5.14-15), the traffic study included traffic from 25 projects in Newport Beach and 30 
projects in Irvine. The detailed lists and location maps for these projects are included in 
Draft EIR Appendix J, Traffic Impact Analysis, pages J20 to J27. In addition to evaluating 
the potential traffic impact of  55 related development projects, and traffic analysis 
conservatively added an ambient growth rate of  traffic of  1 percent per year (5 percent 
total) for MacArthur Boulevard, Jamboree Road and Irvine Avenue. The analysis fully 
complies with CEQA requirements.  

 The commenter also stated that the conclusions in the Draft EIR do not align with the 
information in the traffic study. For example, the commenter stated that under the Future 
Year 2022 Plus Project scenario, the traffic study found that Macarthur 
Boulevard/Michelson Drive and Macarthur Boulevard/Campus Drive would operate at 
LOS F and E, respectively, and that no further explanation was provided in the traffic 
study regarding LOS E being acceptable. With respect to the MacArthur Blvd/Campus 
Drive intersection, LOS E is considered acceptable by the City of  Irvine, as noted on page 
6 of  the traffic study. Under the year 2022 baseline (no project) and with project analysis, 
the MacArthur Boulevard/Michelson Drive intersection is forecasted to operate at LOS 
F with a V/C increase of  0.002, which is not considered a significant impact. Therefore, 
the analysis and significance findings and conclusions in the Draft EIR and traffic study 
are in alignment.  

  As explained under footnote 2 on Draft EIR page 5.14-15, the traffic analysis was based 
on a projected opening year of  2022 for the project. The estimated opening date was 
revised to 2023 after the draft traffic study was completed. To confirm whether the study 
results would still be valid for the updated opening year, an analysis was performed at key 
intersections for 2024 (since the City of  Newport Beach evaluates potential conditions 
for one year after project opening). The analysis to verify conditions for the year 2024 is 
summarized on Draft EIR page 5.14-23 and the level of  service calculations performed 
for this analysis are included as Appendix B of  this FEIR.  

A12-15 The commenter states that the Draft EIR’s alternatives analysis is insufficient because the 
underlying evaluation of  environmental impacts is inadequate. Therefore, the commenter 
claims, the alternatives analysis does not identify feasible alternatives that lessen adverse 
impacts or examine whether the alternatives would mitigate or avoid impacts.  

 To the extent that the comment reiterates concerns regarding the Draft EIR’s evaluation 
of  environmental impacts, please refer to Responses to Comments A12-4 through A12-
14, above. Given the adequacy of  the underlying environmental analysis, the Draft EIR’s 
evaluation of  alternatives likewise is sufficient. An EIR only must evaluate a range of  
reasonable alternatives to the extent they would avoid or substantially lessen any of  the 
project’s significant effects and feasibly attain most of  the basic objectives of  the project. 
(CEQA Guidelines § 15126.6(a); see also In re Bay-Delta Programmatic Environmental 
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Impact Report Coordinated Proceedings (2008) 43 Cal.4th 1143, 1163.) Here, the Draft 
EIR evaluated two alternatives: (1) a “no project” alternative; and (2) a “reduced height 
and density” alternative. Each alternative would lessen certain environmental impacts as 
compared to the proposed project. The “no project” alternative, however, would not 
achieve project objectives, and while the “reduced height and density alternative” would 
achieve project objectives, it would do so to a lesser extent. Together, these two alternatives 
comprise a reasonable range of  alternatives, and the commenter does not otherwise allege 
any particular deficiency in the alternatives analysis 

A12-16 The commenter requested that the Draft EIR be updated to address the comments raised 
in this comment letter and that the Draft EIR be recirculated. See individual responses to 
Comments A12-1 through A12-15, above. Based on responses provided to the individual 
comments, the revisions to the Draft EIR outlined above, and the findings and 
conclusions of  the Draft EIR and this Final EIR, recirculation of  the Draft EIR is not 
warranted. Additionally, none of  this material indicates that there would be a substantial 
increase in the severity of  a previously identified environmental impact that will not be 
mitigated, or that there would be any of  the other circumstances requiring recirculation 
described in Section 15088.5. 

A12-17 The commenter requested that they be notified of  any additional notices related to the 
proposed project pursuant to Section 21092.2 of  the Public Resources Code, Section 
21167(f) of  the Public Resources Code, and Section 65092 of  the Government Code. The 
commenter also requested that they be added to the list of  interested parties for the 
proposed project. The City will continue to provide the commenter with all planning and 
CEQA-related project notices and documents in accordance with these requirements. The 
City will also add the commenter to the list of  interested parties.  
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LETTER A13 – Gabrieleño Band of  Mission Indians – Kizh Nation (1 page) 
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A13. Response to Gabrieleño Band of Mission Indians – Kizh Nation, LLP, Nicholas Whipps, 
dated December 17, 2018. 

A13-1 This letter requests tribal consultation with the City in accordance with AB52. However, 
dated December 17, 2018, it appears to be written in response to the Notice of  Availability 
for the Draft EIR.  

The AB 52 tribal consultation process conducted for this project is described in Draft 
EIR Section 5.15., Tribal Cultural Resources. Emails notifying tribes of  the project and 
inviting early consultation were sent to each of  the tribes on January 3, 2018. No 
comments or requests for consultation were received. The 30-day noticing requirement 
under AB 52 was completed on February 3, 2018. Therefore, the City completed its 
noticing requirements in accordance with the requirements of  AB 52. (See Pub. Resources 
Code § 21082.3(d).) 

In response to the current letter (12/17/18), on December 20, 2018, the City’s Project 
Manager, Jaime Murillo, forwarded the commenter copies of  Draft EIR Sections 5.4 and 
5.15, Cultural Resources, and Tribal Cultural Resources, respectively. The Cultural Resources 
Technical Memo supporting the Draft EIR was also forwarded (Draft EIR, Appendix D). 
In the letter, Mr. Murillo also offered to meet with the commenter to discuss the EIR 
analysis and recommended mitigation in more detail. And finally, Mr. Murillo followed up 
with a phone call to Mr. Salas. To date, there has been no response back from the 
commenter. 

Further, Mitigation Measure CUL-1 on pages 5.4-10 and 5.4-11 of  Draft EIR Section 5.4, 
Cultural Resources, has been revised to provide clarification that a culturally-related Native 
American monitor shall be allowed to monitor ground-disturbing activities at the project 
site, as follows. The revision is also provided in Chapter 3, Revisions to the Draft EIR, of  the 
Final EIR. The revision has shown below, does not change the findings or conclusions of  
the Draft EIR. Changes made to the Draft EIR are identified here in strikeout text to 
indicate deletions and in bold underlined text to signify additions. 

5.4 CULTURAL RESOURCES 

Impact 5.4-2 

CUL-1 Prior to the issuance of  a grading permit by the City of  Newport Beach, the 
project applicant shall retain a qualified archaeologist to periodically monitor 
ground-disturbing activities onsite and provide documentation of  such 
retention to the City of  Newport Beach Community Development Director. 
The archaeologist shall train project construction workers on the types of  
archaeological resources that could be found in site soils. The archaeologist 
shall periodically monitor project ground-disturbing activities. During 
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construction activities, if  Native American resources (i.e. Tribal 
Cultural Resources) are encountered,  a Cultural Resource Monitoring 
and Discovery Plan (CRMDP) shall be created and implemented to lay 
out the proposed personnel, methods, and avoidance/recovery 
framework for tribal cultural resources monitoring and evaluation 
activities within the project area. A consulting Native American tribe 
shall be retained and compensated as a consultant/monitor for the 
project site from the time of  discovery to the completion of  ground 
disturbing activities to monitor grading and excavation activities. If  
archaeological resources are encountered, all construction work within 50 
feet of  the find shall cease, and the archaeologist shall assess the find for 
importance and whether preservation in place without impacts is feasible. 
Construction activities may continue in other areas. If, in consultation with 
the City and affected Native American tribe (as deemed necessary), the 
discovery is determined to not be important, work will be permitted to 
continue in the area. Any resource that is not Native American in origin and 
that cannot be preserved in place shall be curated at a public, nonprofit 
institution with a research interest in the materials, such as the South Central 
Coastal Information Center at California State University, Fullerton. 
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LETTER A14 – State Clearinghouse (9 pages) 
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A14. Response to State Clearinghouse, Scott Morgan, Director, dated January 15, 2019. 

A14-1 The comment acknowledges that the City of  Newport Beach has complied with State 
Clearinghouse review requirements for the Draft EIR, pursuant to CEQA. The comment 
also acknowledges that the State Clearinghouse received the Draft EIR and accompanying 
Notice Availability and submitted them to select state agencies for review. The comment 
is acknowledged and no response is necessary. 

A14-2 Please refer to comment letter A9 for responses to comments raised by Caltrans.  

A14-3 Please refer to comment letter A4 for responses to comment raised by DTSC.  
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LETTER I1 – Jim Mosher (6 pages) 
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I1. Response to Comments from Jim Mosher, dated January 14, 2019. 

I1-1 The Draft EIR (including the format) was prepared in accordance with the requirements 
of  Article 9 (Contents of  Environmental Impact Reports) of  the CEQA Guidelines, 
which covers Sections 15120 to 15132. As stated in Section 15120, “Environmental 
Impact Reports shall contain the information outlined in this article, but the format of  the 
document may be varied. Each element must be covered, and when these elements are not 
separated into distinct sections, the document shall state where in the document each 
element is discussed.” As further stated in in Section 15122, “An EIR shall contain at least 
a table of  contents or an index to assist readers in finding the analysis of  different subjects 
and issues.” A table of  contents is provided at the beginning of  the Draft EIR, which 
helps guide readers to the various chapters and sections of  the Draft EIR. Also, the digital 
version (PDF) of  the Draft EIR provided on the City’s website allows the reader to use 
the “search and find” tool to help navigate the reader through the Draft EIR. Further, the 
CEQA Guidelines do not enumerate a page limit (either minimum of  maximum) for EIRs. 

I1-2 The commenter seems unhappy with the overall format, organization, and content of  the 
Draft EIR. However, the format, organization, and content are in line with the 
requirements of  Article 9 of  the CEQA Guidelines, as noted in response to Comment I1-
1, above. Also, the format and pattern of  the Draft EIR topical sections is consistent with 
and follows the outline provided on page 5-2, under Organization of  Environmental 
Analysis.  

The commenter appears confused as to the source of  the impact statements used in the 
Draft EIR. However, as noted by commenter, the source of  the impact statements is 
noted as being Appendix G of  the CEQA Guidelines. Commenter does not challenge or 
otherwise question the use of  these thresholds of  significance for the analysis in the Draft 
EIR. With respect to the NOP, as noted by the commenter, the Draft EIR states that “The 
following impact analysis addresses thresholds of  significance for which the Notice of  
Preparation disclosed potential impacts.” Commenter seems to confuse this statement as 
meaning that the thresholds are contained in the NOP, when, in fact, the statement is 
noting only that the NOP did not scope out the impact thresholds from detailed analysis 
in the Draft EIR because the NOP disclosed that the impacts could be potentially 
significant and so required further analysis in the EIR. This is consistent with Public 
Resources Code § 21080.4. 

 Regarding standard conditions and regulatory requirements, these will be enforced by the 
City as conditions of  approval, which will be required to be adhered to through its site 
development review and building plan check process. Therefore, sufficient enforcement 
will be provided and the applicant compliance with all standard conditions and regulatory 
requirements will be ensured. 
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I1-3 No evidence was provided in this comment to support the commenters general statement 
that many of  the policies noted in Table 5.9-1 of  Draft EIR Section 5.9, Land Use and 
Planning, are subjective and the conclusions rather arbitrary. The comment is 
acknowledged. 

 In response to the comment about the projects consistency with General Plan Policy LU 
6.15.14, the proposed location, layout, and improvements of  the 0.5-acre park are 
consistent with the requirements of  this policy. As stated in Table 5.9-1 under the 
consistency analysis of  Policy LU 6.15.14, the proposed park space would be clearly public 
due to the lack of  perimeter fencing and signage and would be easily accessible to residents 
and the neighboring community through pedestrian connections. The park would be 
bordered by streets on two sides, would include a parking area, and would be visible (and 
accessible) from Dove Street and Martingale Way. 

As noted in Table 5.9-1 of  Section 5.9, the Residential Overlay of  the NPPC that applies 
to the project site, implements General Plan Housing Element Program 3.2.2, which states 
that the City shall maintain an exception to the 10-acre site requirement for residential 
development projects in the Airport Area that include a minimum of  30 percent of  the 
units affordable to lower income households. As the comment states, Ordinance No. 
2012-14 amended the Newport Place Planned Community to include the Residential 
Overlay and includes the 10-acre site exception required to be maintained by General Plan 
Housing Element Program 3.2.2. Residential developments, such as the proposed project, 
that qualify for the residential overlay are subsequently exempt from General Plan Land 
Use Policy LU 6.15.6 and have no minimum site area requirement. 

Section V.F (Amenities and Neighborhood Integration) of  the Residential Overlay 
includes a requirement that the residential development include sufficient amenities (e.g. 
parks, clubhouse, pool, etc.) for the use of  the residents and incorporate necessary 
improvements (e.g. pedestrian walkways, open space, recreational space, pedestrian, and 
bicycle connections) to allow integration into the existing community and larger residential 
developments in the future. This determination is implemented through the City’s site 
development review process. In addition to the 0.5-acre public park and as detailed in 
Subsection 3.3.1.6 of  Draft EIR Chapter 3, Project Description, the project provides 
extensive onsite recreational amenities, including separate pool, entertainment, and lounge 
courtyards with eating, seating, and barbeque space; a rooftop terrace; a fifth-level view 
deck; a club room for entertainment and gatherings; and a fitness facility. In addition, a 
public plaza is located in front of  the retail shops facing the main corner of  the project at 
Corinthian Way and Martingale Way. The provided amenities total 22,696 square feet (65 
square feet per unit), exceeding the 15,400 square-foot (44 square feet per unit) onsite 
recreational amenities requirement, and lessening the demand on existing recreational 
facilities in the City. 
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I1-4 The Draft EIR is not misstating the intent of  the park acreage per resident requirement. 
As stated under Impact Statement 5.13-1 (page 5.13-6), “…the City’s five acres of  
parkland per 1,000 persons requirement, as set forth in the City’s Park Dedication Fee 
Ordinance (Chapter 19.52 [Park Dedication and Fees] of  the City’s Municipal Code) and 
General Plan Policy R1.1 do not apply to the proposed project, as the project is not a 
residential subdivision. The project does not involve or require a subdivision map because 
it is a for-lease apartment development. Subdivision maps are associated with for-sale 
residential developments, both single- and multifamily. Therefore, the ordinance is not 
applicable to the proposed project. However, as detailed above, the proposed project 
would provide a half-acre park in accordance with the requirement of  General Plan Policy 
LU 6.15.13.”  

Further, the City’s case log indicates that the application originally included a request for 
a tentative tract map because the initial request included the ability to sell each unit as a 
condominium, which would have necessitated a tentative tract map approval; however, the 
application was later revised to include for-rent apartment units only. Therefore, a 
tentative tract map was no longer required and a lot line adjustment is only needed to 
reconfigure the existing underlying parcels. 

I1-5 In response to the commenter, the project site consists of  three legal lots (Lot 1 of  Tract 
No. 7770, M.M. 299/15-16, and Parcels 1 and 2 of  P.M.B. 53-13), but four tax parcels 
(APNs 427-172-02, 03, -05, and -06). Therefore, the information provided in the NOA 
and Draft EIR are correct and no discrepancy exists. 

I1-6 Subsection 4.2.2, Regional Planning Considerations, of  Draft EIR Section 4.2, Environmental 
Setting, states (not “promises”, as noted by the commenter) that the proposed project’s 
consistency with SCAG’s regional planning guidelines and policies is provided in Section 
5.9, Land Use and Planning. As stated on page 5.9-2 of  Section 5.9, “The proposed project 
is not considered a project of  “regionwide significance” pursuant to the criteria in SCAG’s 
Intergovernmental Review Procedures Handbook (November 1995) and Section 15206 
of  the CEQA Guidelines. Therefore, this section does not address the proposed project’s 
consistency with SCAG’s regional planning guidelines and policies.” In response to the 
commenter and the statement provided in Section 5.9, the text in Subsection 4.2.2 (page 
4-2) has been revised, as follows. The revisions are also provided in Chapter 3, Revisions to 
the Draft EIR, of  the Final EIR. Changes made to the Draft EIR are identified here in 
strikeout text to indicate deletions and in bold underlined text to signify additions. 

 4. Environmental Setting 

 SCAG Regional Transportation Plan/Sustainable Communities Strategy 

 The SCS outlines a development pattern for the region, which, when integrated with the 
transportation network and other transportation measures and policies, would reduce 
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GHG emissions from transportation (excluding goods movement). The SCS is meant to 
provide growth strategies that will achieve the regional GHG emissions reduction targets 
identified by the California Air Resources Board. However, the SCS does not require that 
local general plans, specific plans, or zoning be consistent with the SCS; instead, it provides 
incentives to governments and developers for consistency. The proposed project’s 
consistency with the applicable relation to SCAG’s 2016-2040 RTP/SCS policies is 
analyzed in detail discussed in Section 5.9, Land Use and Planning. 

I1-7 Table 4-1, Cumulative Projects List, of  Draft EIR Chapter 4, Environmental Setting, identifies 
all of  the cumulative projects within the relevant geographic area of  the project site. Figure 
4-3, Cumulative Developments Location Map, illustrates the location of  each cumulative project 
relative to the proposed project. Consistent with CEQA Guidelines Section 15130(b)(2), 
the cumulative projects consider the nature of  the resource affected and the location of  
the project, as well as the type of  project under review. As stated on page 4-14 of  Chapter 
4, “Cumulative impact analyses for several topical sections are also based on the most 
appropriate geographic boundary for the respective impact.” With regard to cumulative 
traffic impacts, Section 5.14, Transportation and Traffic, identifies the cumulative projects 
included in the traffic analysis, which includes projects in the City of  Irvine. As stated on 
page 4-14 of  Chapter 4, “Several potential cumulative impacts that encompass regional 
boundaries (e.g., air quality and traffic) have been addressed in the context of  various 
regional plans and defined significance thresholds.”  

 Additionally, the list of  cumulative projects provided in Table 4-1 of  Draft EIR are not 
outdated or inaccurate. The list of  cumulative projects listed in Table 4-1 were provided 
by the City of  Newport Beach and are those that were available at the time of  release of  
the Notice of  Preparation (NOP), as further detailed below. As noted on page 4-13 of  
the Draft EIR, “The City compiled a list of  cumulative projects for analysis under CEQA. 
…The list has two parts: Reasonably Foreseeable Projects and Approved Projects.” 

 The comment states that the Ford Road project should have been included in the Draft 
EIR’s list of  reasonably foreseeable projects for purposes of  conducting a cumulative 
impacts analysis. While an application for Ford Road was submitted on October 30, 2017, 
it was not entered into the City’s records system until November 3, 2017, two days after 
circulation of  the NOP for the proposed project. The City treated circulation of  the NOP 
as the cutoff  date pursuant to the CEQA Guidelines; therefore, the Ford Road project 
was not identified in the cumulative projects list. Similar approaches have been upheld by 
courts. (See Gray v. County of  Madera (2008) 167 Cal.App.4th 1099, 1127 [holding that 
lead agency has discretion to set date of  application as a reasonable cutoff  date for 
determining what other projects are pending and should be included in the cumulative 
impacts analysis]; San Franciscans for Reasonable Growth v. City & County of  San 
Francisco (1984) 151 Cal.App.3d 61 [same].) In addition, the Ford Road project proposes 
only 21 residential condominium units, which represents a very small percentage (less than 
1%) of  the total number of  dwelling units identified in the cumulative projects list and 
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utilized for purposes of  analyzing cumulative impacts. (See Concerned Citizens of  South 
Central L.A. v. Los Angeles Unified School Dist. (1994) 24 Cal.App.4th 826, 837-838 
[upholding cumulative housing impacts analysis where petitioners were able to show only 
a small amount of  housing loss in addition to that identified in the cumulative impact 
analysis].)  

 The ENC Preschool project was a minor use permit approval to allow a preschool/general 
day care with approximately 72 students. The development includes the construction of  
a 6,498-square-foot facility. The cumulative traffic analysis of  the proposed project’s traffic 
study analyzed the addition of  72 students (see Appendix J of  the Draft EIR). 

 The Villas Fashion Island project was a 524 apartment project. However, the project 
referenced in the table was the 2012 approval of  an amendment to the North Newport 
Center Planned Community Plan (NNCPC) increasing the residential development 
allocation from 430 units to a total of  524 units (increase of  94 units) and allocating the 
units to the San Joaquin Plaza sub-area of  the NNCPC. The addendum to the General 
Plan Update EIR and traffic study analyzed the 94 unit increase. The construction permits 
for the Villas Fashion Island apartments was finalized on October 6, 2017. As also noted 
above, the City treated circulation of  the NOP as the relevant date for identifying those 
projects that would be included as cumulative projects. Although Villas Fashion Island 
was listed as an “approved project” on the cumulative projects list, construction permits 
for that project actually were finalized on October 6, 2017 (as noted above), approximately 
four weeks prior to circulation of  the NOP. Therefore, with final construction permits in 
place prior to issuance of  the NOP, Villas Fashion Island was an existing condition and 
not a cumulative project for purposes of  the Draft EIR’s environmental analysis.  

I1-8 The environmental document (Mitigated Negative Declaration) that was prepared for the 
380-unit Residences at Newport Place project has no relevance to the proposed Newport 
Crossings project or the environmental analysis conducted as a part of  an included in the 
project’s Draft EIR. 

I1-9 No evidence was provided in this comment to support the commenters general statement 
that the aesthetic analysis provided in Section 5.1, Aesthetics, does not provide adequate 
discussion as to how the propose project will blend in with its surroundings. A detailed 
discussion that describes the visual change in the environment due to project development 
as well as how the project would fit in to the surrounding environment is provided under 
Impact Statement 5.1-2, starting on page 5.1-8. 

I1-10 The commenter is correct that 0.73 ug/L of  PCE is equivalent to approximately 110 
ppbV. However, this does not affect the vapor intrusion risk assessment results (as 
concentrations in ug/L are used) and is not expected to impact the design of  the vapor 
mitigation system membrane at these relatively low levels.  
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 Also, the statement provided on page 5.7-16 of  Draft EIR Section 5.7 is correct. 
Thresholds HAZ-7 and HAZ-8 were determined to have no impacts, as substantiated in 
Draft EIR Chapter 8, Impacts Found Not to Be Significant. 

 In response to this comment and to correct a minor error, the text on page 5-7-8 of  Draft 
EIR Section 5.7, Hazards and Hazardous Materials, has been revised, as follows. The 
revisions are also provided in Chapter 3, Revisions to the Draft EIR, of  the Final EIR. The 
text revisions do not change the findings or conclusions of  the Draft EIR. Changes made 
to the Draft EIR are identified here in strikeout text to indicate deletions and in bold 
underlined text to signify additions. 

5.7 Hazards and Hazardous Materials 

Soil Vapor Sampling and Testing: 2013 

The 2013 Phase II investigation included three subslab soil-vapor samples collected from 
directly beneath the slab below the former dry cleaner at 4250 Scott Drive. In addition, 
seven subsurface soil vapor samples were collected from the property perimeter at depths 
of  5 feet bgs. The PCE concentration in one of  the three subslab samples was 0.73 µg/L 
(that is, 0.73 part per billion), above the California Health Hazard Screening Level 
(CHHSL) of  0.48 µg/L for residential land use; concentrations in the other two samples 
were below the CHHSL. The location this sample was taken from is shown in Figure 5.7-
1, Soil and Soil Vapor Sampling Locations. Soil vapor samples from two of  the seven locations 
sampled on the site perimeter yielded PCE concentrations of  1.5 and 1.4 µg/L, 
respectively, also above the CHHSL for residential use. One location is on the northwest 
site boundary, and the other is on the northern part of  the eastern site boundary (see 
Figure 5.7-1). The concentrations of  PCE detected indicated groundwater contamination 
may be present.  

I1-11 CEQA requires that a project’s impact on the environment be analyzed; however, it does 
not require an analysis of  the environments impacts on a project be analyzed. Also, the 
requirement for the preparation of  an acoustic study is pursuant to the provisions of  
City’s the Noise Ordinance and Municipal Code Section 20.48.130.E, Mixed-Use Projects 
Sound Mitigation, as stated on page 5.10-14 of  the Draft EIR Section 5.10, Noise. The 
City requires acoustic studies to be prepared for projects such as the proposed Newport 
Crossing project to ensure that future project residents will not be exposed to excessive 
noise sources and that the buildings are designed and constructed to meet the City’s noise 
regulations. The acoustic study is required to be submitted to the Community 
Development Department prior to the issuance of  building permits for each structure. 
Through its review process, the City will ensure that all noise attenuation measures are 
incorporated into the project’s buildings, in compliance with the findings of  the acoustic 
study. 
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I1-12 As stated on page 5.12-2 of  Draft EIR Section 5.12, Public Services, Chapter 3.12 (Property 
Development Tax) of  the City’s Municipal Code outlines the need for collecting necessary 
funds to provide adequate fire stations and fire-fighting equipment, public City libraries, 
and public City parks—which cannot be met by the City’s ordinary revenues—through an 
excise tax upon the construction and occupancy of  residential, commercial, and industrial 
units or buildings in the City. The funds collected under Chapter 3.12 do not apply to 
police services or facilities. 

I1-13 As discussed in Draft Section 5.12, the project site is within the boundaries of  and would 
be served by the Santa Ana Unified School District (District). The District has indicated 
that it can serve the school needs of  the students generated by the project. Section 5.12 
also substantiates the District’s schools that serve the project site have capacity for to 
accommodate the project’s students. Further, irrelevant of  the school district that serves 
the project site, the project applicant/developer will be required to pay school impact fees 
under per Senate Bill 50. 

I1-14 The analysis provided under Impact Statement 5.16-6 of  Draft EIR Section 5.16, Utilities 
and Service Systems, is in response to the Appendix G CEQA Guidelines questions regarding 
wastewater treatment which are listed on page 5.14-6. As stated on Page 5.14-6, according 
to Appendix G of  the CEQA Guidelines, a project would normally have a significant 
effect on the environment if  the project (emphasis added). 

U-2 Would require or result in the construction of  new water or wastewater treatment 
facilities or expansion of  existing facilities, the construction of  which could cause 
significant environmental effects. 

U-5 Would result in a determination by the wastewater treatment provider which serves 
or may serve the project that it has inadequate capacity to serve the project's 
projected demand in addition to the provider's existing commitments. 

I1-15 No evidence was provided in this comment to support the commenters general statement 
that the description of  alternatives provided in Draft EIR Chapter 7, Alternatives, is 
muddled. The comment is acknowledged. 

 In response to the commenter’s confusion of  how the environmental superior alternative 
is selected and why the No Project Alternative was not selected as the superior alternative 
over the proposed project, please refer to the explanation provided in Subsections 7.1.1, 
Purpose and Scope, of  Draft EIR Chapter 7. As stated in the third bullet point of  Subsection 
7.1.1 (page 7-1), “…If  the environmentally superior alternative is the ‘no project’ 
alternative, the EIR shall also identify an environmentally superior alternative among the 
other alternatives.” (CEQA Guidelines Section 15126.6[e][2]). 
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I1-16 In response to the commenter, the missing response to the fourth question regarding 
growth-inducing impacts outlined on page 9-2 of  Draft EIR Chapter 9, Other CEQA 
Considerations, is probed below. The revision is also provided in Chapter 3, Revisions to the 
Draft EIR, of  the Final EIR. The revision does not change the findings or conclusions of  
the Draft EIR. Changes made to the Draft EIR are identified here in strikeout text to 
indicate deletions and in bold underlined text to signify additions. 

9. Other CEQA Considerations 

Would this project encourage or facilitate economic effects that could result in 
other activities that could significantly affect the environment? 

Implementation of  the proposed project would encourage or facilitate economic 
effects. During project construction, a number of  design, engineering, and 
construction-related jobs would be created. This would last until the project is 
constructed over two years. Construction related jobs would not result in a 
significant population increase because they would be filled by workers in the 
region. The construction phase would be temporary and the buildings are being 
developed based on market demand.  

Buildout of  the proposed project would not increase employment in the project 
area by a substantial amount. The project’s 7,500 square feet of  retail and 
restaurant uses is estimated to generate approximately 12 permanent jobs, while 
the apartment complex is estimated to generate approximately 4 permanent jobs. 
Total estimated employment generation by the proposed project is about 16 jobs. 
Also, the proposed apartments would introduce up to 550 additional residents. The 
increase in residents could spur new economic investment in commercial uses 
serving the project site. Future residents would also represent an increased 
demand for economic goods and services and could, therefore, encourage the 
creation of  new businesses and/or the expansion of  existing businesses in the 
area. While the proposed project would have an indirect growth-inducing effect, 
this would be accommodated by the surrounding Airport Area and its ability to 
absorb local business growth. 
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3. Revisions to the Draft EIR 

3.1 INTRODUCTION 
This section contains revisions to the DEIR based on (1) additional or revised information required to prepare 
a response to a specific comment; (2) applicable updated information that was not available at the time of  
DEIR publication; and/or (3) typographical errors. This section also includes additional clarification and/or 
revisions to mitigation requirements included in the DEIR. The provision of  these revised mitigation measures 
does not alter any impact significance conclusions as disclosed in the DEIR. Changes made to the DEIR are 
identified here in strikeout text to indicate deletions and in underlined text to signify additions. 

3.2 DEIR REVISIONS IN RESPONSE TO WRITTEN COMMENTS 
The following text has been revised in response to comments received on the DEIR. 

Pages 2-10 and 2-11, Chapter 1, Executive Summary. The following text is revised to correct a minor error. 

2.5 FINAL EIR CERTIFICATION 

This DEIR is being circulated for public review for 45 days. Interested agencies and members of  the public are 
invited to provide written comments on the DEIR to the City address shown on the title page of  this document. 
Upon completion of  the 45-day review period, the City will review all written comments received and prepare 
written responses for each. A Final EIR (FEIR) will incorporate the received comments, responses to the 
comments, and any changes to the DEIR that result from comments. The FEIR will be presented to the 
Newport Beach City Council Planning Commission for potential certification as the environmental 
document for the project. All persons who comment on the DEIR will be notified of  the availability of  the 
FEIR and the date of  the public hearing before the City. 

2.6 MITIGATION MONITORING 

Public Resources Code, Section 21081.6, requires that agencies adopt a monitoring or reporting program for 
any project for which it has made findings pursuant to Public Resources Code 21081 or adopted a Negative 
Declaration pursuant to 21080(c). Such a program is intended to ensure the implementation of  all mitigation 
measures adopted through the preparation of  an EIR or Negative Declaration. 
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The Mitigation Monitoring Program for the Newport Crossings Mixed Use project will be completed in 
conjunction with the Final EIR, prior to consideration of  the project by the Newport Beach City Council 
Planning Commission. 

Pages 1-9, 1-10, 1-13, 1-15 and 1-16 of  Table 1-2, Chapter 1, Executive Summary. The following mitigation 
measures are revised/added in response to Comment A1-1 from the California Cultural Resource Preservation 
Alliance, Comment A4-9 from the Department of  Toxic Substances Control, and Comment A8-7 from the 
South Coast Air Quality Management District. 

Table 1-2 Summary of Environmental Impacts, Mitigation Measures and Levels of Significance After 
Mitigation 

Environmental Impact 
Level of Significance  

Before Mitigation Mitigation Measures 
Level of Significance  

After Mitigation 

5.2  Air Quality 

Impact 5.2-2: 
Construction activities 
associated with the 
proposed project would 
generate short-term 
emissions in 
exceedance of 
SCAQMD’S threshold 
criteria for NOX. 

Potentially significant AQ-3 Construction contractors shall, at minimum, use 
equipment that meets the EPA’s Tier 34 emissions 
standards for off-road diesel-powered construction 
equipment with more than of 50 horsepower or 
greater for all building and asphalt demolition, building 
and asphalt demolition debris hauling, rough grading, 
and rough grading soil hauling activities phases of 
construction activity, unless it can be demonstrated to 
the City of Newport Beach Building Division with 
substantial evidence that such equipment is not 
available. Any emissions control device used by the 
contractor shall achieve emissions reductions that are 
no less than what could be achieved by Tier 34 
emissions standards for a similarly sized engine, as 
defined by the California Air Resources Board’s 
regulations. 

 Prior to construction, the project engineer shall ensure 
that all construction (e.g., demolition and grading) 
plans clearly show the requirement for EPA Tier 34 
emissions standards for construction equipment over 
of 50 horsepower or greater for the specific activities 
stated above. During construction, the construction 
contractor shall maintain a list of all operating 
equipment in use on the construction site for 
verification by the City of Newport Beach. The 
construction equipment list shall state the makes, 
models, and numbers of construction equipment 
onsite. Equipment shall be properly serviced and 
maintained in accordance with the manufacturer’s 
recommendations. Construction contractors shall also 
ensure that all nonessential idling of construction 
equipment is restricted to 5 minutes or less in 
compliance with Section 2449 of the California Code 
of Regulations, Title 13, Article 4.8, Chapter 9. 

Less than significant with 
mitigation 
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Table 1-2 Summary of Environmental Impacts, Mitigation Measures and Levels of Significance After 
Mitigation 

Environmental Impact 
Level of Significance  

Before Mitigation Mitigation Measures 
Level of Significance  

After Mitigation 

5.4  CULTURAL RESOURCES 

Impact 5.4-2: Project 
development could 
result in an impact on 
archaeological 
resources. 

Potentially significant CUL-1 Prior to the issuance of a grading permit by the City of 
Newport Beach, the project applicant shall retain a 
qualified archaeologist to periodically monitor ground-
disturbing activities onsite and provide documentation 
of such retention to the City of Newport Beach 
Community Development Director. The archaeologist 
shall train project construction workers on the types of 
archaeological resources that could be found in site 
soils. The archaeologist shall periodically monitor 
project ground-disturbing activities. During 
construction activities, if Native American resources 
(i.e. Tribal Cultural Resources) are encountered,  a 
Cultural Resource Monitoring and Discovery Plan 
(CRMDP) shall be created and implemented to lay out 
the proposed personnel, methods, and 
avoidance/recovery framework for tribal cultural 
resources monitoring and evaluation activities within 
the project area. A consulting Native American tribe 
shall be retained and compensated as a 
consultant/monitor for the project site from the time of 
discovery to the completion of ground disturbing 
activities to monitor grading and excavation activities. 
If archaeological resources are encountered, all 
construction work within 50 feet of the find shall 
cease, and the archaeologist shall assess the find for 
importance and whether preservation in place without 
impacts is feasible. Construction activities may 
continue in other areas. If, in consultation with the City 
and affected Native American tribe (as deemed 
necessary), the discovery is determined to not be 
important, work will be permitted to continue in the 
area. Any resource that is not Native American in 
origin and that cannot be preserved in place shall be 
curated at a public, nonprofit institution with a 
research interest in the materials, such as the South 
Central Coastal Information Center at California State 
University, Fullerton. 

Less than significant with 
mitigation 

5.7  HAZARDS AND HAZARDOUS MATERIALS 

Impact 5.7-2: The 
project site is on a list 
of hazardous materials 
sites. 

Potentially significant HAZ-2 Prior to issuance of the first building permit, soil and 
soil vapor samples shall be collected from beneath 
the former Enjay Cleaners and soil samples shall be 
collected from beneath the proposed 0.5-acre public 
park site and tested for Volatile Organic Compounds 
(VOC) and Organochlorine Pesticides (OCP), 
respectively. The results shall be submitted to the 
Orange County Health Care Agency and City Building 
Official. In the event that soil concentrations exceed 
site-specific cleanup goals, affected soils shall be 

Less than significant with 
mitigation 

Planning Commission - February 21, 2019 
Item No. 2a Additional Materials Received 

Newport Crossings Mixed Use Project (PA2017-107)



N E W P O R T  C R O S S I N G S  M I X E D  U S E  P R O J E C T  ( P A 2 0 1 7 - 1 0 7 )  F I N A L  E I R  
C I T Y  O F  N E W P O R T  B E A C H  

3. Revisions to the Draft EIR 

Page 3-4 PlaceWorks 

Table 1-2 Summary of Environmental Impacts, Mitigation Measures and Levels of Significance After 
Mitigation 

Environmental Impact 
Level of Significance  

Before Mitigation Mitigation Measures 
Level of Significance  

After Mitigation 

removed and properly treated/disposed of. Should soil 
vapor concentrations exceed site-specific cleanup 
goals, short-term soil vapor extraction and treatment 
shall be performed to reduce soil vapor 
concentrations. Institutional controls will be required if 
the soil and soil gas cannot achieve the cleanup goals 
for residential land use, and/or vapor mitigation 
measure (e.g., passive ventilation system) are 
implemented to protect the future building receptors. 

 

Pages 5.2-32 and 5.2-33, Section 5.2, Air Quality. The following mitigation measure is revised in response to 
Comment A8-7 from the Air Quality Management District. 

5.2.7 Mitigation Measures 

Impact 5.2-2 

AQ-3 Construction contractors shall, at minimum, use equipment that meets the EPA’s Tier 34 
emissions standards for off-road diesel-powered construction equipment with more than of 
50 horsepower or greater for all building and asphalt demolition, building and asphalt 
demolition debris hauling, rough grading, and rough grading soil hauling activities phases of  
construction activity, unless it can be demonstrated to the City of  Newport Beach Building 
Division with substantial evidence that such equipment is not available. Any emissions control 
device used by the contractor shall achieve emissions reductions that are no less than what 
could be achieved by Tier 3 4 emissions standards for a similarly sized engine, as defined by 
the California Air Resources Board’s regulations. 

 Prior to construction, the project engineer shall ensure that all construction (e.g., demolition 
and grading) plans clearly show the requirement for EPA Tier 34 emissions standards for 
construction equipment over of 50 horsepower or greater for the specific activities stated 
above. During construction, the construction contractor shall maintain a list of  all operating 
equipment in use on the construction site for verification by the City of  Newport Beach. The 
construction equipment list shall state the makes, models, and numbers of  construction 
equipment onsite. Equipment shall be properly serviced and maintained in accordance with 
the manufacturer’s recommendations. Construction contractors shall also ensure that all 
nonessential idling of  construction equipment is restricted to 5 minutes or less in compliance 
with Section 2449 of  the California Code of  Regulations, Title 13, Article 4.8, Chapter 9. 
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Pages 5.4-10 and 5.4-11, Section 5.4, Cultural Resources. The following mitigation measure is revised in response 
to Comment A1-1 from the California Cultural Resource Preservation Alliance. 

5.4.7 Mitigation Measures 

Impact 5.4-2 

CUL-1 Prior to the issuance of  a grading permit by the City of  Newport Beach, the project applicant 
shall retain a qualified archaeologist to periodically monitor ground-disturbing activities onsite 
and provide documentation of  such retention to the City of  Newport Beach Community 
Development Director. The archaeologist shall train project construction workers on the types 
of  archaeological resources that could be found in site soils. The archaeologist shall 
periodically monitor project ground-disturbing activities. During construction activities, if  
Native American resources (i.e. Tribal Cultural Resources) are encountered,  a Cultural 
Resource Monitoring and Discovery Plan (CRMDP) shall be created and implemented to lay 
out the proposed personnel, methods, and avoidance/recovery framework for tribal cultural 
resources monitoring and evaluation activities within the project area. A consulting Native 
American tribe shall be retained and compensated as a consultant/monitor for the project site 
from the time of  discovery to the completion of  ground disturbing activities to monitor 
grading and excavation activities. If  archaeological resources are encountered, all construction 
work within 50 feet of  the find shall cease, and the archaeologist shall assess the find for 
importance and whether preservation in place without impacts is feasible. Construction 
activities may continue in other areas. If, in consultation with the City and affected Native 
American tribe (as deemed necessary), the discovery is determined to not be important, work 
will be permitted to continue in the area. Any resource that is not Native American in origin 
and that cannot be preserved in place shall be curated at a public, nonprofit institution with a 
research interest in the materials, such as the South Central Coastal Information Center at 
California State University, Fullerton.  

Page 5.7-8, Section 5.7, Hazards and Hazardous Materials. The following text is revised in response to Comment 
A4-4 from the Department of  Toxic Substances Control and Comment I1-10 from Jim Mosher.  

Soil Vapor Sampling and Testing: 2013 

The 2013 Phase II investigation included three subslab soil-vapor samples collected from directly beneath the 
slab below the former dry cleaner at 4250 Scott Drive. In addition, seven subsurface soil vapor samples were 
collected from the property perimeter at depths of  5 feet bgs. The PCE concentration in one of  the three 
subslab samples was 0.73 µg/L (that is, 0.73 part per billion), above the California Human Health Hazard 
Screening Level (CHHSL) of  0.48 µg/L for residential land use; concentrations in the other two samples were 
below the CHHSL. The location this sample was taken from is shown in Figure 5.7-1, Soil and Soil Vapor Sampling 
Locations. Soil vapor samples from two of  the seven locations sampled on the site perimeter yielded PCE 
concentrations of  1.5 and 1.4 µg/L, respectively, also above the CHHSL for residential use. One location is on 
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the northwest site boundary, and the other is on the northern part of  the eastern site boundary (see Figure 5.7-
1). The concentrations of  PCE detected indicated groundwater contamination may be present.  

Page 5.7-14, Section 5.7, Hazards and Hazardous Materials. The following text is revised in response to Comment 
A10-3 from the Airport Land Use Commission. 

Airport-Related Hazards 

The proposed project is in Safety Zone 6 designated in the Airport Environs Land Use Plan (AELUP) for John 
Wayne Airport (JWA) issued by the Orange County Airport Land Use Commission in 2008. Outdoor stadiums 
and similar uses with very high intensities are prohibited in Zone 6. Children’s schools, large day care centers, 
hospitals, and nursing homes should be avoided. Residential uses and most nonresidential uses are permitted 
(OCALUC 2008).  

There are no heliports within one mile of  the project site other than JWA (Airnav.com 2018). 

The proposed project is also in an area surrounding JWA where structure heights are regulated under Federal 
Aviation Administration (FAA) Regulations Part 77 for preservation of  navigable airspace. The maximum 
structure height permitted at the project site is 206 feet above mean sea level (amsl) (OCALUC 2008). The 
elevation onsite ranges from 48 feet amsl at the southwest corner of  the site to 53 feet amsl at the northeast 
corner. Thus, the maximum structure height proposed onsite would be based on the higher of  those two 
elevations, the maximum structure height permitted on-site is about 153 feet above ground level plus the 
proposed building height. 

Pages 5.7-15 and 5.7-16, Section 5.7, Hazards and Hazardous Materials. The following text is revised in response 
to Comment A4-4 from the Department of  Toxic Substances Control.  

RR HAZ-2 Any project-related hazardous waste generation, transportation, treatment, storage, and 
disposal will be conducted in compliance with the Subtitle C of  the Resource Conservation 
and Recovery Act (Code of  Federal Regulations, Title 40, Part 263), including the management 
of  nonhazardous solid wastes and underground tanks storing petroleum and other hazardous 
substances. The proposed project will be designed and constructed in accordance with the 
regulations of  the Orange County Environmental Health Department, which serves as the 
designated Certified Unified Program Agency and which implements state and federal 
regulations for the following programs: (1) Hazardous Waste Generator Program, (2) 
Hazardous Materials Release Response Plans and Inventory Program, (3) California 
Accidental Release Prevention, (4) Aboveground Storage Tank Program, and (5) Underground 
Storage Tank Program. Transportation of  hazardous waste will also be transported in 
accordance with California Code of  Regulations, Title 22, Division 4.5, Chapter 13. 
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Page 5.7-20, Section 5.7, Hazards and Hazardous Materials. The following text is revised in response to Comment 
A10-3 from the Airport Land Use Commission. 

Impact Analysis: The project site is in Safety Zone 6 designated in the Airport Environs Land Use Plan for 
John Wayne Airport. Outdoor stadiums and similar uses with very high intensities are prohibited in Zone 6. 
Children’s schools, large day care centers, hospitals, and nursing homes should be avoided. Residential uses and 
most nonresidential uses are permitted (OCALUC 2008). The proposed project does not propose any land uses 
prohibited or discouraged by the AELUP and would not subject people on the ground to substantial hazards 
from crashes of  aircraft approaching or departing JWA.  

The project site also in an area surrounding JWA where structure heights are regulated under FAA Regulations 
Part 77 for preservation of  navigable airspace. The maximum structure height permitted at the project site is 
206 feet amsl (OCALUC 2008). The elevation onsite ranges from 48 feet amsl at the southwest corner of  the 
site to 53 feet amsl at the northeast corner. Thus, based on the higher of  those two elevations, the maximum 
structure height permitted onsite is about 153 feet above ground level is approximately 130 amsl, which is the 
sum of  the maximum proposed building height of  77 feet 9 inches (tallest structure proposed) plus the highest 
elevation of  the site of  53 feet amsl. This would put the proposed building height well below the 206 foot amsl 
height limit for the site. The proposed buildings would be approximately 55 feet high for residential living 
spaces, with limited ancillary structures to 77 feet 9 inches for stair towers architectural features (including 
parapets), parking, roof  decks, elevator shafts, and mechanical equipment. The proposed project would 
conform with structure heights permitted on-site under FAA regulations and would not adversely affect 
navigable airspace surrounding JWA.  

Page 5.7-22, Section 5.7, Hazards and Hazardous Materials. The following mitigation measures has been added in 
response to Comment A4-9 from the Department of  Toxic Substances Control. 

5.7.7 Mitigation Measures 

Impact 5.7-2 

MM HAZ-2 Prior to issuance of  the first building permit, soil and soil vapor samples shall be collected 
from beneath the former Enjay Cleaners and soil samples shall be collected from beneath the 
proposed 0.5-acre public park site and tested for Volatile Organic Compounds (VOC) and 
Organochlorine Pesticides (OCP), respectively. The results shall be submitted to the Orange 
County Health Care Agency and City Building Official. In the event that soil concentrations 
exceed site-specific cleanup goals, affected soils shall be removed and properly 
treated/disposed of. Should soil vapor concentrations exceed site-specific cleanup goals, 
short-term soil vapor extraction and treatment shall be performed to reduce soil vapor 
concentrations. Institutional controls will be required if  the soil and soil gas cannot achieve 
the cleanup goals for residential land use, and/or vapor mitigation measure (e.g., passive 
ventilation system) are implemented to protect the future building receptors. 
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Page 5.9-25, Section 5.9, Land Use and Planning. The following text is revised in response to Comment A12-11 
from Wittwer Parkin, LLP. 

Zoning Code Consistency 

As stated above, the project site is zoned Newport Place Planned Community (PC-11). PC-11 allows for 
residential development, with a minimum of  30 du/ac and a maximum of  50 du/ac, consistent with the MU-
H2 land use designation. More specifically, the project site within PC-11 is designated General Commercial Site 
6. The General Commercial designation allows retail commercial, office, and professional and business uses. 
The site also has a residential overlay option given its general plan designation of  MU-H2. The projects 
consistency with the Residential Overlay development standards of  the NPPC, which apply to the project site 
and function as zoning for the site, is discussed below.  

The proposed retail, restaurant, and residential uses under the proposed project are allowed under the existing 
zoning, and no zone change is required or proposed. Thus, the proposed project would be consistent with the 
existing zoning on-site, and impacts would be less than significant. See also RR LU-1 and RR LU-2. 

Newport Place Planned Community Development Standards Consistency 

Development standards for utilization of  the NPPC’s rResidential oOverlay, which applies to the project site, 
are found on Page 46 of  the PCDP in the NPPC development standards. Table 5.9-2 demonstrates the 
proposed project’s consistency with those development standards. 

For example, as noted in Table 5.9-2, the Residential Overlay of  the NPPC, which applies to the project site, 
implements General Plan Housing Element Program 3.2.2, which creates an exception to the 10-acre site 
requirement for residential development projects in the Airport Area that include a minimum of  30 percent of  
the units affordable to lower income households. Residential developments, such as the proposed project, that 
qualify for the residential overlay are subsequently exempt from General Plan Land Use Policy LU 6.15.6 and 
have no minimum site area requirement.  

In addition to the site size exception and affordable housing requirements, the NPPC details additional 
residential development regulations addressing setbacks, building height, parking requirements, landscaping, 
signs, utilities requirements, and amenities and neighborhood integration. With the exception of  the unit mix 
and building height requirements, the proposed project would be developed in accordance with the NPPC 
development regulations. As described in Chapter 3, Project Description, of  this Draft EIR, the project’s 
Affordable Housing Implementation Plan includes a request for one development concession for the unit mix 
and one waiver for the height, as described below.  

 Development Concession (Unit Mix). Pursuant to Section V.F.1 of  the Residential Overlay, “Affordable 
units shall reflect the range of  numbers of  bedrooms provided in the residential development project as a 
whole.” In the case of  the proposed project, the project applicant is requesting a unit mix that includes a 
greater percentage of  studio and one-bedroom units, as illustrated in Table 3-2 of  Chapter 3. Granting this 
incentive will result in identifiable, financially sufficient, and actual project cost reduction by reducing the 
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long-term rental subsidy costs associated with the two-bedroom units and affording additional rental 
income for the project to ensure financial feasibility. 

 Waiver/Concession of  Development Standard (Height Increase). Pursuant to Section V.A of  the 
Residential Overlay, the maximum building heights are limited to 55 feet, but may be increased with the 
approval of  a site development review after making certain findings for approval. Government Code 
Section 65915(e)(1) provides that a city may not apply a development standard that will have the effect of  
physically precluding the construction of  a density bonus project at the density permitted under the density 
bonus law. In the case of  the proposed project, the project applicant is requesting a waiver of  the 55-foot 
building height limit to 77 feet 9 inches in order to accommodate the parapet, roof-top mechanical 
equipment, elevator shafts, emergency staircase, rooftop terrace, and a portion of  the parking garage. 
Without the height allowance for the stairs, elevators, mechanical equipment, and parapet, 63 of  the 91 
density bonus units would need to be eliminated. Furthermore, limiting heights to 55 feet would result in 
elimination of  the rooftop amenity deck and upper level of  parking structure, which are necessary for 
marketing purposes to meet expectations of  prospective tenants and market-rate rents, provide the level 
of  onsite amenities encouraged by the Residential Overlay, and reduce the impact of  parking availability 
on neighboring streets. 

Approval of  the aforementioned concession and waiver would not result in a land use conflict with the regard 
to the NPPC development standards.  

Page 5.11.10, Section 5.11, Population and Housing. The following text is revised in response to Comment A12-
11 from Wittwer Parkin, LLP and to provide a minor revision. 

5.11.5 Cumulative Impacts 

The area considered for cumulative impacts is the City of  Newport Beach. Impacts are analyzed using General 
Plan projections in SCAG’s 2016 Growth Forecast. Development activity in the City includes residential 
projects (see Table 4-1 in Section 4.0, Environmental Setting). Most of  the proposed development The 
proposed project is consistent with the City of  Newport Beach General Plan and would therefore be expected 
to be consistent with SCAG’s growth projections. 

Page 5.12-11, Section 5.12, Public Services. The following text is revised in response to Comment A7-4 from the 
Santa Ana Unified School District. 

Regulatory Background 

Senate Bill 50 (Chapter 407 of Statutes of 1998) (SB 50) 

SB 50 sets forth a state school facilities construction program that includes restrictions on a local jurisdiction’s 
ability to impose mitigation for a project’s impacts on school facilities in excess of  fees set forth in Education 
Code 17620. It establishes three potential limits for school districts, depending on the availability of  new school 
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construction funding from the state and the particular needs of  the individual school districts. Level one is the 
general school facilities fees imposed in accordance with Government Code Section 65995 as amended. Level 
two and three fees are alternate fees that are intended to represent 50 percent or 100 percent of  a school 
district’s school facility construction costs per new residential construction as authorized by Government Code 
Sections 65995.5, 65995.6, and 65995.7. On February 24, 2016 September 17, 2018, the State Allocation Board 
adjusted the maximum level-one residential school fee to be $3.48 $3.79 per square foot for residential 
development; $0.56 and $0.61 per square foot for commercial, industrial, and senior housing projects; and 
$0.406 per square foot for hotel/motel projects. Development fees authorized by SB 50 are deemed by Section 
65996 of  the California Government Code to be “full and complete school facilities mitigation.” 

Page 5.12-13, Section 5.12, Public Services. The following text is revised in response to Comments A7-3 and A7-
5 from the Santa Ana Unified School District. 

Impact Analysis: The proposed project is estimated to generate about 39 180 students—using SAUSD student 
generation factors for multifamily units—consisting of  22 83 elementary school students, 8 43 intermediate 
students, and 9 54 high school students (see Table 5.12-3). 

Table 5.12-3 Estimated Project Student Generation (350 Proposed Multifamily Units) 

School Level 
Generation Factor per Household 

(multifamily attached units)1 Students Generated 

Elementary (K-5) 0.0620 0.2367 22 83 
Intermediate (6-8) 0.0229 0.1218 8 43 
High (9-12) 0.0251 0.1533 9 54 

Total 0.11 — 39 180 
Source: Cogan 20182019. 

 

The three schools serving the project site have sufficient capacities for the proposed project’s student 
generation, as shown in Table 5.12-4. Project development would not require SAUSD to add school capacity 
as the schools serving the project site would have more than adequate capacity.  

Table 5.12-4 Project Impacts on School Capacities 

School  
Existing Available Capacity 

(from Table 5.12-2)1 
Project Student Generation  

(from Table 5.12-3) 
Available Capacity After  

Project Student Generation 

Monroe Elementary School 191 22 83 169 108 
McFadden Intermediate 
School 

609 8 43 601 566 

Century High School 127 9 54 118 76 
Source: Cogan 2018. 

 

Additionally, the need for additional school services and facilities is addressed by compliance with school impact 
assessment fees per Senate Bill 50, also known as Proposition 1A. SB 50—codified in California Government 
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Code Section 65995—was enacted in 1988 to address how schools are financed and how development projects 
may be assessed for associated school impacts. To address the increase in enrollment at LAUSD SAUSD schools 
that would serve the Proposed Project, the project applicant/developer would be required to pay school impact 
fees to reduce any impacts to the school system, in accordance with SB 50. These fees are collected by school 
districts at the time of  issuance of  building permits. As stated in Government Code Section 65995(h), 

Page 5.14-4, Section 5.14, Transportation and Traffic. The following text is revised in response to Comment A5-3 
from the City of  Irvine. 

City of Irvine 

In Irvine, LOS E (peak hour ICU less than or equal to 1.00) is considered acceptable in the Irvine Business 
Complex (IBC) intersections. At other study area intersections in Irvine, LOS D (peak hour ICU less than or 
equal to 0.90) is acceptable. At Irvine intersections, if  the intersection would operate at unacceptable levels of  
service and the project contribution is 0.02 or greater, mitigation is required to bring intersection back to an 
acceptable level of  service or to no project conditions. At Irvine intersections and, if  project traffic causes the 
study area intersection level of  service to drop from acceptable to unacceptable level of  service, mitigation is 
required, where feasible, to bring the intersection back to an acceptable level of  service or to no project 
conditions. Also, if  the intersection would operate at unacceptable level of  service and the project contribution 
is 0.02 or greater, mitigation is required, where feasible, to bring intersection back to an acceptable level of  
service or to no project conditions. 

Page 9-3, Chapter 9, Other CEQA Considerations. The following text is revised in response to Comment I1-16 
from Jim Mosher. 

Would this project encourage or facilitate economic effects that could result in other activities that 
could significantly affect the environment? 

Implementation of  the proposed project would encourage or facilitate economic effects. During project 
construction, a number of  design, engineering, and construction-related jobs would be created. This would last 
until the project is constructed over two years. Construction related jobs would not result in a significant 
population increase because they would be filled by workers in the region. The construction phase would be 
temporary and the buildings are being developed based on market demand.  

Buildout of  the proposed project would not increase employment in the project area by a substantial amount. 
The project’s 7,500 square feet of  retail and restaurant uses is estimated to generate approximately 12 permanent 
jobs, while the apartment complex is estimated to generate approximately 4 permanent jobs. Total estimated 
employment generation by the proposed project is about 16 jobs. Also, the proposed apartments would 
introduce up to 550 additional residents. The increase in residents could spur new economic investment in 
commercial uses serving the project site. Future residents would also represent an increased demand for 
economic goods and services and could, therefore, encourage the creation of  new businesses and/or the 
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expansion of  existing businesses in the area. While the proposed project would have an indirect growth-
inducing effect, this would be accommodated by the surrounding Airport Area and its ability to absorb local 
business growth. 
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Mail Processing Center
Federal Aviation Administration
Southwest Regional Office
Obstruction Evaluation Group
10101 Hillwood Parkway
Fort Worth, TX 76177

Aeronautical Study No.
2018-AWP-17902-OE
Prior Study No.
2014-AWP-7280-OE

Page 1 of 3

Issued Date: 02/07/2019

Dan Vittone
Starboard Realty Partners
1301 Dove Street
Suite 1080
Newport Beach, CA 92660

** DETERMINATION OF NO HAZARD TO AIR NAVIGATION **

The Federal Aviation Administration has conducted an aeronautical study under the provisions of 49 U.S.C.,
Section 44718 and if applicable Title 14 of the Code of Federal Regulations, part 77, concerning:

Structure: Building Newport Crossings
Location: Newport Beach, CA
Latitude: 33-39-59.30N NAD 83
Longitude: 117-51-57.56W
Heights: 50 feet site elevation (SE)

80 feet above ground level (AGL)
130 feet above mean sea level (AMSL)

This aeronautical study revealed that the structure does not exceed obstruction standards and would not be a
hazard to air navigation provided the following condition(s), if any, is(are) met:

It is required that FAA Form 7460-2, Notice of Actual Construction or Alteration, be e-filed any time the
project is abandoned or:

_____ At least 10 days prior to start of construction (7460-2, Part 1)
__X__ Within 5 days after the construction reaches its greatest height (7460-2, Part 2)

Based on this evaluation, marking and lighting are not necessary for aviation safety. However, if marking/
lighting are accomplished on a voluntary basis, we recommend it be installed in accordance with FAA Advisory
circular 70/7460-1 L Change 2.

This determination expires on 08/07/2020 unless:

(a) the construction is started (not necessarily completed) and FAA Form 7460-2, Notice of Actual
Construction or Alteration, is received by this office.

(b) extended, revised, or terminated by the issuing office.
(c) the construction is subject to the licensing authority of the Federal Communications Commission

(FCC) and an application for a construction permit has been filed, as required by the FCC, within
6 months of the date of this determination. In such case, the determination expires on the date
prescribed by the FCC for completion of construction, or the date the FCC denies the application.

A-1
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NOTE: REQUEST FOR EXTENSION OF THE EFFECTIVE PERIOD OF THIS DETERMINATION MUST
BE E-FILED AT LEAST 15 DAYS PRIOR TO THE EXPIRATION DATE. AFTER RE-EVALUATION
OF CURRENT OPERATIONS IN THE AREA OF THE STRUCTURE TO DETERMINE THAT NO
SIGNIFICANT AERONAUTICAL CHANGES HAVE OCCURRED, YOUR DETERMINATION MAY BE
ELIGIBLE FOR ONE EXTENSION OF THE EFFECTIVE PERIOD.

This determination is based, in part, on the foregoing description which includes specific coordinates, heights,
frequency(ies) and power. Any changes in coordinates, heights, and frequencies or use of greater power, except
those frequencies specified in the Colo Void Clause Coalition; Antenna System Co-Location; Voluntary Best
Practices, effective 21 Nov 2007, will void this determination. Any future construction or alteration, including
increase to heights, power, or the addition of other transmitters, requires separate notice to the FAA.This
determination includes all previously filed frequencies and power for this structure.

If construction or alteration is dismantled or destroyed, you must submit notice to the FAA within 5 days after
the construction or alteration is dismantled or destroyed.

This determination does include temporary construction equipment such as cranes, derricks, etc., which may be
used during actual construction of the structure. However, this equipment shall not exceed the overall heights as
indicated above. Equipment which has a height greater than the studied structure requires separate notice to the
FAA.

This determination concerns the effect of this structure on the safe and efficient use of navigable airspace
by aircraft and does not relieve the sponsor of compliance responsibilities relating to any law, ordinance, or
regulation of any Federal, State, or local government body.

If we can be of further assistance, please contact our office at (424) 405-7643, or karen.mcdonald@faa.gov.
On any future correspondence concerning this matter, please refer to Aeronautical Study Number 2018-
AWP-17902-OE.

Signature Control No: 391674963-396012618 ( DNE )
Karen McDonald
Specialist

Attachment(s)
Map(s)
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TOPO Map for ASN 2018-AWP-17902-OE
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ATTACHMENT D 

Revised Draft Resolution No. PC2019-004 

Certifying the Environmental Impact Report  
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RESOLUTION NO. PC2019-004 
 

A RESOLUTION OF THE PLANNING COMMISSION OF 
THE CITY OF NEWPORT BEACH, CALIFORNIA, 
CERTIFYING ENVIRONMENTAL IMPACT REPORT NO. 
ER2017-001, MAKING FACTS AND FINDINGS, AND 
APPROVING A MITIGATION MONITORING AND 
REPORTING PROGRAM FOR THE NEWPORT 
CROSSINGS MIXED-USE PROJECT LOCATED AT 1701 
CORINTHIAN WAY; 4251, 4253 AND 4255 MARTINGALE 
WAY; 4200, 4220 AND 4250 SCOTT DRIVE; AND 1660 
DOVE STREET (PA2017-107)  

 
THE PLANNING COMMISSION OF THE CITY OF NEWPORT BEACH HEREBY FINDS 
AS FOLLOWS: 
 
SECTION 1. STATEMENT OF FACTS. 
 
1. An application was filed by Starboard MacArthur Square, LP, 1701 Corinthian Way; 

4251, 4253 and 4255 Martingale Way; 4200, 4220 and 4250 Scott Drive; and 1660 
Dove Street and legally described as Lots 1 of Tract 7770, and Parcels 1 and 2 of 
Book 53, Page 13 of Parcel Maps (“Subject Property”) requesting an approval for the 
development of a mixed use residential project (“Project”). The following approvals 
are requested or required in order to implement the project as proposed: 

 

A. Site Development Review: To ensure the site is developed in accordance 
with the Newport Place Planned Community Development Plan and Zoning 
Code development standards and regulations pursuant to Newport Beach 
Municipal Code (“NBMC”) Section 20.52.080 (Site Development Reviews);  

 
B. Lot Line Adjustment: A lot line adjustment to reconfigure the three (3) 

underlying parcels that comprise the site, pursuant to NBMC Chapter 19.76 
(Lot Line Adjustments). Specifically, the site would be reconfigured to create 
a 0.5-acre parcel for public park purposes to be deeded to the City; a 5.08-
acre parcel for the proposed mixed-use development; and an 0.11-acre 
parcel (to be owned by the Project applicant) for emergency access 
improvements needed to serve the proposed mixed-use building. The 0.11-
acre parcel would also include an easement dedicated to the City for access 
and parking for the public park. With dedication of the 0.5-acre public park, 
the net project site area would be 5.19 acres; and 

 
C. Affordable Housing Implementation Plan: A program specifying how the 

Project would meet the City’s affordable housing requirements, pursuant to 
the Residential Overlay of the Newport Place Planned Community. Under 
the Affordable Housing Implementation Plan, seventy eight (78) units would 
be set aside as affordable units to lower-income households. Providing the 
affordable housing required by the Residential Overlay of the Newport Place 
Planned Community qualifies the Project for a density bonus and 
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incentives/concessions pursuant to Chapter 20.32 (Density Bonus) of the 
NBMC and Government Code Section 65915 (Density Bonus Law). The 
AHIP includes a request for one development concession related to the 
bedroom mix of the affordable units and a development waiver of the 55-
foot building height limit to allow a height of 77 feet 9 inches to 
accommodate the parapet, rooftop mechanical equipment, elevator shafts, 
emergency staircase, rooftop amenity terrace, and a portion of the parking 
garage.  

 
2. The Subject Property is located within General Commercial Site 6 and the 

Residential Overlay of the Newport Place Planned Community (PC-11) Zoning 
District and the General Plan Land Use Element category is Mixed-Use District 
Horizontal-2 (MU-H2). 

 
3. The Subject Property is not located within the coastal zone; therefore, a coastal 

development permit is not required. 
 

4. A study session was held on December 6, 2018, in the Council Chambers located 
at 100 Civic Center Drive, Newport Beach, California, to introduce the Project to 
the City of Newport Beach Planning Commission (“Planning Commission”). No 
action was taken at the study session. Although not required, the City mailed a 
courtesy public notice of this study session to property owners within a three 
hundred (300)-foot radius of the Subject Property. 

 
5. On Tuesday, February 5, 2019, a meeting was held with the Parks, Beaches, and 

Recreation Commission in the City Council Chambers, at 100 Civic Center Drive, 
Newport Beach, California 92660. A notice of time, place and purpose of the 
hearing was given in accordance with the NBMC. The Project park design and staff 
report were presented to the Parks, Beaches, and Recreation Commission for their 
comment and recommendations. Public comments regarding the park design were 
also taken. The agenda for the meeting was posted at City Hall and on the City’s 
website. 

 
6. The Planning Commission held a public hearing on February 21, 2019, in the City 

Hall Council Chambers, 100 Civic Center Drive, Newport Beach, California. A 
notice of the time, place and purpose of the aforesaid meeting was provided in 
accordance with CEQA and the NBMC. The environmental documents for the 
Project comprised of the DEIR, Final Environmental Impact Report (“FEIR”) which 
consists of Responses to Comments, Revisions to DEIR (collectively, the “EIR”), 
and Mitigation Monitoring and Reporting Program (“MMRP”), the draft Findings 
and Facts in Support of Findings (“Findings”), staff report, and evidence, both 
written and oral, were presented to and considered by the Planning Commission 
at this hearing. 
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SECTION 2. CALIFORNIA ENVIRONMENTAL QUALITY ACT DETERMINATION. 
 

1. Pursuant to California Public Resources Code Section 21080.3.1 (AB52), the City 
is required to consult with California Native American tribes that have requested in 
writing to be informed of proposed projects in the geographic area that is 
traditionally and culturally affiliated with the tribe. Two tribes have requested 
notification in writing. The tribal contacts were provided notice on January 3, 2018. 
The thirty (30)-day noticing requirement under AB52 was completed on February 
2, 2018 and none of the tribes responded to the City’s request.  

 
2. Pursuant to CEQA, Public Resources Code Sections 21000, et seq., the State 

CEQA Guidelines (14 Cal. Code of Regulations, Sections 15000 et seq.), and City 
Council Policy K-3 (Implementation Procedures for the California Environmental 
Quality Act), it was determined that the Project could have a significant adverse 
effect on the environment, and thus warranted the preparation of an EIR. 
 

3. On November 1, 2017, the City, as lead agency under CEQA, prepared a Notice 
of Preparation (“NOP”) of the EIR and mailed that NOP to responsible and trustee 
public agencies, organizations likely to be interested in the potential impacts, 
property owners within a three hundred (300) foot radius of the Property, and any 
persons who had previously requested notice in writing. 

 
4. On November 16, 2017, the City held a public scoping meeting to present the 

project and to solicit input from interested individuals, organizations, and 
responsible and trustee public agencies regarding environmental issues that 
should be addressed in the EIR. 

5. The City thereafter caused to be prepared a Draft Environmental Impact Report 
(No. ER2017-001, SCH No. 2017101067) (“DEIR”) in compliance with CEQA, the 
State CEQA Guidelines and City Council Policy K-3, which, taking into account the 
comments it received on the NOP, described the Project and discussed the 
environmental impacts resulting therefrom. 

6. The DEIR was circulated for a forty-five (45) day comment period beginning on 
November 30, 2018, and ending on January 14, 2019. 

7. Staff of the City of Newport Beach reviewed the comments received on the DEIR 
during the public comments and review period, and prepared full and complete 
responses thereto, and on February 11, 2019, distributed the responses to 
comments in accordance with CEQA. 

8. The environmental documents for the Project comprised of the DEIR, Final 
Environmental Impact Report (as defined below) which consists of Responses to 
Comments, Revisions to DEIR (collectively, the “EIR”), and Mitigation Monitoring 
and Reporting Program (“MMRP”), the draft Findings and Facts in Support of 
Findings (“Findings”), staff report, and evidence, both written and oral, were 
presented to and considered by the Planning Commission. 
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9. The Final EIR (“FEIR”), consisting of the NOP, DEIR, Responses to Comments, 
and Mitigation Monitoring and Reporting Program attached hereto as Exhibits “A” 
and “C,” and incorporated herein by reference, were considered by the Planning 
Commission in its review of the proposed Project. 

10. The FEIR does not identify any significant impacts to the environment, which are 
unavoidable. 

11. Based on the entire environmental review record, the Project, with mitigation 
measures, will have a less than significant impact upon the environment and there 
are no known substantial adverse effects on human beings that would be caused. 
Additionally, there are no long-term environmental goals that would be 
compromised by the Project, nor cumulative impacts anticipated in connection with 
the Project. The mitigation measures identified and incorporated in the Mitigation 
Monitoring and Reporting Program attached at Exhibit C), are feasible and will 
reduce the potential environmental impacts to a less than significant level. 

12. The Planning Commission has reviewed the Revisions to the DEIR Section of the 
FEIR (SCH No. 2017101067) and determined that none of the new material 
contained in this section constitutes the type of significant new information that 
requires recirculation of the DEIR for further public comment pursuant to CEQA, 
specifically CEQA Guidelines Section 15088.5. None of the new material indicates 
that the project will result in a significant new environmental impact not previously 
disclosed in the DEIR. Additionally, none of this material indicates that there would 
be a substantial increase in the severity of a previously identified environmental 
impact that will not be mitigated, or that there would be any of the other 
circumstances requiring recirculation described in Section 15088.5. 

13. The Planning Commission has read and considered the EIR and has found that 
the EIR considers all potentially significant environmental effects of the Project and 
is complete and adequate, and fully complies with all requirements of CEQA and 
the State and local CEQA Guidelines. 

14. The Planning Commission finds that judicial challenges to the City's CEQA 
determinations and approvals of land use projects are costly and time consuming. 
In addition, Project opponents often seek an award of attorneys' fees in such 
challenges. As Project applicants are the primary beneficiaries of such approvals, 
it is appropriate that such applicants should bear the expense of defending against 
any such judicial challenge, and bear the responsibility for any costs, attorneys' 
fees, and damages which may be awarded to a successful challenger. 

SECTION 3. DECISION. 
 

NOW, THEREFORE, BE IT RESOLVED: 
 

1. The Planning Commission of the City of Newport Beach hereby certifies 
Environmental Impact Report No. ER2017-001 (SCH No. 2017101067), which is 
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attached hereto as Exhibit “A” and incorporated herein by reference. EIR No. 
ER2017-001 consists of the NOP, Draft EIR, appendices, Responses to 
Comments, and Revisions to the Draft EIR.  

 
2. The Planning Commission has reviewed and hereby adopts the “CEQA Findings of 

Fact for the Newport Crossings Mixed Use Project, Final Environmental Impact 
Report,” attached hereto as Exhibit “B” and incorporated herein by reference in 
accordance with 14 California Code of Regulations, Section 15091 and the California 
Public Resources Code Section 21081. 
 

3. The Planning Commission of the City of Newport Beach hereby approves the 
Mitigation Monitoring Report Program attached hereto as Exhibit “C” and 
incorporated herein by reference. 
 

4. The recitals provided in this resolution are true and correct and are incorporated 
into the operative part of this resolution. 
 

5. If any section, subsection, sentence, clause or phrase of this resolution is, for any 
reason, held to be invalid or unconstitutional, such decision shall not affect the 
validity or constitutionality of the remaining portions of this resolution.  The 
Planning Commission hereby declares that it would have passed this resolution, 
and each section, subsection, sentence, clause or phrase hereof, irrespective of 
the fact that any one or more sections, subsections, sentences, clauses or phrases 
be declared invalid or unconstitutional. 
 

6. This action shall become final and effective fourteen (14) days following the date 
this resolution was adopted unless within such time an appeal is filed with the City 
Clerk in accordance with the provisions of Title 20 Planning and Zoning, of the 
Newport Beach Municipal Code. 
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PASSED, APPROVED, AND ADOPTED THIS 21ST DAY OF FEBRUARY, 2019. 
 
AYES:   
 
NOES:  
 
ABSTAIN:  
 
ABSENT:  
 
 
BY:_________________________ 
 Peter Zak, Chairman 
 
 
BY:_________________________ 
 Lee Lowrey, Secretary 
 
Exhibit A: Environmental Impact Report No. ER2017-001 
Exhibit B: CEQA Findings of Fact for the Newport Crossings Mixed Use Project Final 

Environmental Impact Report 
Exhibit C: Mitigation Monitoring Report Program
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Exhibit “A” 
 

Environmental Impact Report 
EIR SCH No. 2017101067 

 Notice of Preparation 

 Environmental Analysis 

 Alternatives Analysis 

 Appendices 

 Responses to Comments 

 Revisions to Draft EIR 
 
 
 

(Available separate due to bulk and at 
http://newportbeachca.gov/ceqa)
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Exhibit “B” 

CEQA Findings of Fact for the 

Newport Crossings Mixed Use Project 

Final Environmental Impact Report
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Exhibit B  

CEQA FINDINGS OF FACT  

FOR THE 

NEWPORT CROSSINGS MIXED USE PROJECT 

FINAL ENVIRONMENTAL IMPACT REPORT 

City of Newport Beach 

STATE CLEARINGHOUSE NO. 2017101067 

I. INTRODUCTION 

The California Environmental Quality Act (“CEQA”) requires that a number of written findings be 

made by the lead agency in connection with certification of an environmental impact report (“EIR”) 

prior to approval of the project pursuant to Sections 15091 and 15093 of the CEQA Guidelines 

and Section 21081 of the Public Resources Code. The State CEQA Guidelines Section 15091 

provides: 

(a) No public agency shall approve or carry out a project for which an EIR has 
been certified which identifies one or more significant environmental effects 
of the project unless the public agency makes one or more written findings 
for each of those significant effects, accompanied by a brief explanation of 
the rationale for each finding. The possible findings are: 

1. Changes or alterations have been required in, or incorporated into, the 
project which avoid or substantially lessen the significant environmental 
effect as identified in the EIR. 

2. Such changes or alterations are within the responsibility and jurisdiction 
of another public agency and not the agency making the finding. Such 
changes have been adopted by such other agency or can or should be 
adopted by such other agency. 

3. Specific economic, legal, social, technological, or other considerations, 
including provision of employment opportunities for highly trained 
workers, make infeasible the mitigation measures or project 
alternatives identified in the final EIR. 

(b) The findings required by subdivision (a) shall be supported by substantial 
evidence in the record. 

(c) The finding in subdivision (a)(2) shall not be made if the agency making the 
finding has concurrent jurisdiction with another agency to deal with 
identified feasible mitigation measures or alternatives. The finding in 
subsection (a)(3) shall describe the specific reasons for rejecting identified 
mitigation measures and project alternatives. 
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(d) When making the findings required in subdivision (a)(1), the agency shall 
also adopt a program for reporting on or monitoring the changes which it 
has either required in the project or made a condition of approval to avoid 
or substantially lessen significant environmental effects. These measures 
must be fully enforceable through permit conditions, agreements, or other 
measures. 

(e) The public agency shall specify the location and custodian of the 
documents or other materials which constitute the record of the 
proceedings upon which its decision is based. 

(f) A statement made pursuant to Section 15093 does not substitute for the 
findings required by this section.  

Public Resources Code Section 21061.1 defines “feasible” to mean “capable of being 

accomplished in a successful manner within a reasonable period of time, taking into account 

economic, environmental, social, and technological factors.” CEQA Guidelines section 15364 

adds another factor: “legal” considerations. (See Citizens of Goleta Valley v. Board of Supervisors 

(1990) 52 Cal.3d 553, 565 (Goleta II).)  

The concept of “feasibility” also encompasses the question of whether a particular alternative or 

mitigation measure promotes the underlying goals and objectives of a project.  (California Native 

Plant Soc. v. City of Santa Cruz (2009) 177 Cal.App.4th 957, 1001 [“an alternative ‘may be found 

infeasible on the ground it is inconsistent with the project objectives as long as the finding is 

supported by substantial evidence in the record’”].) An alternative may also be rejected because 

it “would not ‘entirely fulfill’ [a] project objective.”  Citizens for Open Government v. City of Lodi 

(2012) 205 Cal.App.4th 296, 314-315.) “[F]easibility” under CEQA encompasses ‘desirability’ to 

the extent that desirability is based on a reasonable balancing of the relevant economic, 

environmental, social, and technological factors.” (City of Del Mar v. City of San Diego (1982) 133 

Cal.App.3d 410, 417; see also Sequoyah Hills Homeowners Assn. v. City of Oakland (1993) 23 

Cal.App.4th 704, 715.) 

With respect to a project for which significant impacts are not avoided or substantially lessened, 

a public agency, after adopting proper findings, may nevertheless approve the project if the 

agency first adopts a statement of overriding considerations setting forth the specific reasons why 

the agency found that the project's “benefits” rendered “acceptable” its “unavoidable adverse 

environmental effects.” (CEQA Guidelines, §§ 15093, 15043, subd. (b); see also Pub. Resources 

Code, § 21081, subd. (b).) The California Supreme Court has stated, “[t]he wisdom of approving 

. . . any development project, a delicate task which requires a balancing of interests, is necessarily 

left to the sound discretion of the local officials and their constituents who are responsible for such 

decisions. The law as we interpret and apply it simply requires that those decisions be informed, 

and therefore balanced.” (Goleta II, supra, 52 Cal.3d at p. 576.)   

When adopting Statements of Overriding Considerations, State CEQA Guidelines Section 15093 

further provides: 
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(a) CEQA requires the decision-making agency to balance, as applicable, the 
economic, legal, social, technological, or other benefits of a proposed 
project against its unavoidable environmental risks when determining 
whether to approve the project. If the specific economic, legal, social, 
technological, or other benefits of a proposal project outweigh the 
unavoidable adverse environmental effects, the adverse environmental 
effects may be considered “acceptable.” 

(b) Where the lead agency approves a project which will result in the 
occurrence of significant effects which are identified in the final EIR but are 
not avoided or substantially lessened, the agency shall state in writing the 
specific reasons to support its action based on the final EIR and/or other 
information in the record. This statement of overriding considerations shall 
be supported by substantial evidence in the record. 

(c) If an agency makes a statement of overriding considerations, the statement 
should be included in the record of the project approval and should be 
mentioned in the notice of determination. This statement does not 
substitute for, and shall be in addition to, findings required pursuant to 
Section 15091. 

Having received, independently reviewed, and considered the Draft Environmental Impact Report 

(“DEIR”) and the Final Environmental Impact Report (“FEIR”) for the Newport Crossings Mixed 

Use Project, SCH No. 2017101067 (collectively, the “EIR”), as well as all other information in the 

record of proceedings on this matter, the following Findings of Facts (“Findings”) are hereby 

adopted by the City of Newport Beach (“City”) in its capacity as the CEQA Lead Agency. 

These Findings set forth the environmental basis for the discretionary actions to be undertaken 

by the City for adoption and implementation of the Newport Crossings Mixed Use Project 

(“Proposed Project”). This action includes the certification of the following: 

 Newport Crossings Mixed Use Project Environmental Impact Report, SCH No. 2017101067 

A. DOCUMENT FORMAT 

These Findings have been organized into the following sections: 

1) Section 1 provides an introduction. 

2) Section 2 provides a summary of the project, overview of the discretionary actions required 
for approval of the project, and a statement of the project’s objectives. 

3) Section 3 provides a summary of previous environmental reviews related to the project area 
that took place prior to the environmental review done specifically for the project, and a 
summary of public participation in the environmental review for the project. 

4) Section 4 sets forth findings regarding the environmental impacts that were determined to 
be—as a result of the Notice of Preparation (NOP) and consideration of comments received 
during the NOP comment period—either not relevant to the project or clearly not at levels that 
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were deemed significant for consideration given the nature and location of the Proposed 
Project.  

5) Section 5 sets forth findings regarding significant or potentially significant environmental 
impacts identified in the DEIR that the City has determined are either not significant or can 
feasibly be mitigated to a less than significant level through the imposition of project design 
features and/or mitigation measures. In order to ensure compliance and implementation, all 
of these measures are included in the Mitigation Monitoring and Reporting Program (“MMRP”) 
for the project and adopted as conditions of the project by the Lead Agency. Where potentially 
significant impacts can be reduced to less than significant levels through adherence to project 
design features and/or mitigation measures, these findings specify how those impacts were 
reduced to an acceptable level. Section 5 also includes findings regarding those significant or 
potentially significant environmental impacts identified in the DEIR that will or may result from 
the project and which the City has determined cannot feasibly be mitigated to a less than 
significant level. 

6) Section 6 sets forth findings regarding alternatives to the Proposed Project. 

B. RECORD OF PROCEEDINGS 

For purposes of CEQA and these Findings, the Record of Proceedings for the Proposed Project 

consists of the following documents and other evidence, at a minimum: 

 The NOP and all other public notices issued by the City in conjunction with the Proposed 
Project 

 The DEIR for the Proposed Project 

 The FEIR for the Proposed Project 

 All written comments submitted by agencies or members of the public during the public review 
comment period on the DEIR 

 All responses to written comments submitted by agencies or members of the public during the 
public review comment period on the DEIR 

 All written and verbal public testimony presented during a noticed public hearing for the 
Proposed Project  

 The Mitigation Monitoring and Reporting Program 

 The reports and technical memoranda included or referenced in the Response to Comments 

 All documents, studies, EIRs, or other materials incorporated by reference in the DEIR and 
FEIR 

 The Resolutions adopted by the City of Newport Beach in connection with the Proposed 
Project, and all documents incorporated by reference therein, including comments received 
after the close of the comment period and responses thereto 

 Matters of common knowledge to the City of Newport Beach, including but not limited to 
federal, state, and local laws and regulations 

Planning Commission - February 21, 2019 
Item No. 2a Additional Materials Received 

Newport Crossings Mixed Use Project (PA2017-107)



Newport Crossings Mixed Use Project 
CEQA Findings of Fact -5- 

 Any documents expressly cited in these Findings 

 Any other relevant materials required to be in the record of proceedings by Public Resources 
Code Section 21167.6(e) 

The documents and other material that constitute the record of proceedings on which these 

findings are based are located at the City of Newport Beach Community Development 

Department. The custodian for these documents is the City of Newport Beach. This information 

is provided in compliance with Public Resources Code Section 21081.6(a)(2) and 14 California 

Code Regulations Section 15091(e). 

C. CUSTODIAN AND LOCATION OF RECORDS 

The documents and other materials that constitute the administrative record for the City’s actions 

related to the project are at the City of Newport Beach Community Development Department, 100 

Civic Center Drive, Newport Beach, California 92660. The City’s Community Development 

Department is the custodian of the administrative record for the project. Copies of these 

documents, which constitute the record of proceedings, are and at all relevant times have been 

and will be available upon request at the offices of the Community Development Department. This 

information is provided in compliance with Public Resources Code Section 21081.6(a)(2) and 14 

California Code Regulations Section 15091(e). 

II. PROJECT SUMMARY  

A. PROJECT LOCATION 

The approximately 5.69-acre project site is in the northern end of the City of Newport Beach 

(“City”). The City is in the western part of Orange County in southern California. It is bordered by 

Huntington Beach to the northwest, Costa Mesa to the north, Irvine to the northeast, 

unincorporated areas (Crystal Cove State Park) of Orange County to the southeast, and the 

Pacific Ocean to the south. Regional access to the project site is provided via Interstate 405 (I-

405), State Route 55 (SR-55), State Route 73 (SR-73) (San Joaquin Hills Transportation 

Corridor), and Highway 1 (Pacific Coast Highway). 

The project site is in the City’s “Airport Area” planning subarea, which is bounded by Campus 

Drive to the north and west, SR-73 to the south, and Jamboree Road to the east. Within the Airport 

Area are established planned community development plans. The project site is in the Newport 

Place Planned Community. The site is generally bounded by Corinthian Way to the northeast, 

Martingale Way to the east, Scott Drive to the northwest, and Dove Street to the southwest. The 

site is approximately 0.2 mile east of John Wayne Airport. 

The project site is pentagonal-shaped area comprised of three (3) legal parcels (four Assessor 

Parcel Numbers (APNs): 427-172-02, -03, -05, and -06). Given the odd shape of the property, it 

does not have a definable width or depth. 
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B. PROJECT DESCRIPTION 

The site is currently improved with the 58,277-square foot MacArthur Square shopping center, 

which was built in 1974. The shopping center consists of eight (8) single-story commercial/retail 

buildings, surface parking, and various landscape (e.g., ornamental trees, shrubs) and hardscape 

improvements. MacArthur Square is characterized as an aging, underutilized, and 

underperforming shopping center that supports a variety of retail and commercial business, 

including restaurants and retail shops. Current tenants include several restaurants, a dance 

studio, retail stores, and professional and medical offices. 

Project development includes demolition of approximately 58,277 square feet of existing 

buildings, surface parking for 462 vehicles, and hardscape improvements of MacArthur Square. 

Project development also requires removal of a number of ornamental trees and other landscape 

improvements. 

Upon clearing, the approximately 5.69-acre project site would be redeveloped with the proposed 

Newport Crossings Mixed Use project (“Proposed Project”). The Proposed Project would consist 

of the development of a multistory building that would house 350 apartment units, 2,000 square 

feet of “casual-dining” restaurant space, and 5,500 square feet of retail space. The project also 

includes the development of a 0.5-acre public park, which is described in detail below.  

The proposed building and public park fit into the overall layout of the project site. The proposed 

building would follow the pentagonal shape of the project site, with building façades fronting all 

site frontages. The pentagonal building is designed as a single structure; however, it includes 

multiple buildings with various heights and massing that are connected to each other through 

common/shared walls, covered pedestrian corridors and breezeways, and various building 

elements and architectural features. Centrally located within the multistory building is a six-level, 

five-story parking structure (one semi-subterranean level), which would be surrounded and 

screened from public view by the proposed building. Various courtyards and recreational and 

entertainment amenities would be introduced to break up the overall building plane; these features 

and amenities would also help break up the massing of the building as seen from the ground 

level. Various elements of the proposed building would exceed the base height limit of 55 feet; 

specifically, building heights would reach up to 77 feet 9 inches for stair towers, architectural 

features (including parapets), parking structure, roof decks, elevator shafts, and mechanical 

equipment. However, all portions of the building’s residential living areas would be under 55 feet 

in height.  

The proposed retail space and plaza would front onto Corinthian Way, serving as a walkable and 

pedestrian-friendly connection between the Proposed Project’s retail uses and existing 

commercial and retail uses to the north, across Corinthian Way. Also, the elongated, roughly 

rectangular public park in the southern portion of the project site would help provide a physical 

and visual buffer between the proposed apartment units and the office uses to the south. 
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Affordable Housing and Development Incentives/Concessions and Waivers 

The established Newport Place Planned Community Development Standards (“Residential 

Overlay”) allow for a maximum residential density of fifty (50) dwelling units per net acre; a 

minimum of  thirty percent (30%) of the units in residential developments are required to be 

affordable to lower-income households. 

After dedication of the 0.5-acre public park, the net acreage of the project site would be 5.19 

acres, which results in a maximum allowed density of 259 units. Of the 259 units allowed, 78 units 

( thirty percent (30%)) are proposed to be reserved for lower-income households. As encouraged 

by the Residential Overlay and pursuant to Chapter 20.32 (Density Bonus) of the City’s zoning 

code and Government Code Section 65915 (Density Bonus Law), with a  thirty percent (30%) 

allocation for lower-income households, the Proposed Project is entitled to the maximum  thirty 

five percent (35%) density bonus (91 additional units), increasing the total project density to 350 

units. Therefore, of the Proposed Project’s 350 apartment units, 259 are considered “base” units 

and ninety one (91) are “density bonus” units. 

In addition to the ninety one (91) density bonus units, development incentives are available to 

developers pursuant to Chapter 20.32 of the City’s zoning code and Government Code Section 

65915(d)(1). Specifically, the Proposed Project is entitled to up to three (3) incentives or 

concessions that would result in identifiable, financially sufficient, and actual cost reductions. 

Government Code Section 65915(e)(1) also entitles a development to waivers or modifications of 

development standards that, if applied, would physically preclude development of the housing 

development with the proposed density bonus.  

To illustrate compliance with the Residential Overlay affordable housing requirements and density 

bonus allowances of the City zoning code and state law, the Proposed Project includes 

preparation of an Affordable Housing Implementation Plan (“AHIP”) (see Section 3.3.3, 

Discretionary Actions and Approvals). The AHIP includes a request for one development 

concession for the unit mix and one waiver for the height.  

 Development Concession (Unit Mix). Pursuant to Section V.F.1 of the Residential Overlay, 

“Affordable units shall reflect the range of numbers of bedrooms provided in the residential 

development project as a whole.” In the case of the Proposed Project, the project applicant is 

requesting a unit mix that includes a greater percentage of studio and one-bedroom units, as 

illustrated in Table 3-2. 

 Waiver/Concession of Development Standard (Height Increase). Pursuant to Section V.A 

of the Residential Overlay, the maximum building heights are limited to 55 feet, but may be 

increased with the approval of a site development review after making certain findings for 

approval. Government Code Section 65915(e)(1) provides that a city may not apply a 

development standard that will have the effect of physically precluding the construction of a 

density bonus project at the density permitted under the density bonus law. In the case of the 

Proposed Project, the project applicant is requesting a waiver of the 55-foot building height 

limit to 77 feet 9 inches in order to accommodate the parapet, roof-top mechanical equipment, 

elevator shafts, emergency staircase, rooftop terrace, and a portion of the parking garage. 
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Architectural Features 

The proposed architectural style would be Contemporary, and design elements (e.g., roof style, 

window fenestration and details, building materials) would be consistent with this architectural 

style. For example, design elements would include light sand-finish stucco walls; architectural 

metal and acrylic panels; wood plank tiles; glass railings; vinyl windows; aluminum storefronts; 

and metal awnings, sun shades, horizontal slats, and trellises. Building pop-outs and offsets; 

variations in building heights, rooflines, materials, colors, and landscaping; and balconies would 

be added and modulated to offset the building’s massing, provide human scale, promote visual 

interest and articulation, and provide relief to and variation in the building form and style. The final 

building design and architectural style are subject to review and approval by the City’s Planning 

Commission. 

Landscaping and Lighting 

Ornamental trees, shrubs, and groundcover would be planted along the site perimeter and in the 

public gathering areas, such as the entertainment courtyard, pool courtyard, lounge, view deck, 

and rooftop terrace in the residential development portion as well as the retail plaza. The half-

acre public park in the southern portion of the site would also be landscaped with ornamental 

trees surrounding the proposed park amenities. Additionally, existing Italian Stone pines along 

Martingale Way would be preserved in place. The proposed plant palette would include 

noninvasive, medium-/low-water consumptive varieties. The proposed plants would be water 

conserving and have deep root systems that enable soil stabilization and minimize erosion. 

Project development requires removal of the majority of existing trees onsite (minus the 

aforementioned Italian Stone pines), as well as other landscape improvements associated with 

the existing MacArthur Square shopping center. Although the majority of existing trees would be 

removed (approximately 76 trees), the Proposed Project would provide a greater number of trees 

(approximately 174 new trees, including the public park and retail plaza) than currently exist. All 

landscaped areas, including the public park and retail plaza, would be maintained by the property 

management company. 

Project lighting would consist of building-mounted light fixtures; lighting for pedestrian walkways 

and corridors; decorative lighting for landscape and architectural features; signage lighting; 

interior lighting for the apartment units, leasing office, retail uses, and parking structure; lighting 

for the courtyards, rooftop terrace, common areas, and public park; and security lighting.  

Amenities, Recreation and Entertainment Areas, and Services 

Residential 

Future project residents and their guests would have access to a number of amenities, recreation 

and entertainment areas and services, including: 

Pool Courtyard: The pool courtyard includes a community pool and spa, a clubroom, an outdoor 

terrace, barbecue grills, and an outdoor fireplace. Chaise lounges and cabanas provide for 

poolside seating, and the spa terrace would be developed with lounging on deck or synthetic turf 
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with a fireplace. A round metal trellis at the south end of the pool courtyard is intended for hanging 

“pod” chairs with views back to the clubroom. This courtyard would provide a direct connection to 

the proposed public park (described below) via a gated entry.  

Entertainment Courtyard: The entertainment courtyard is intended for the passive user and 

bisected by a pedestrian corridor. Uses in this courtyard would include a fire pit, barbecue grills, 

soft seating, and overhead festival lights. Ground-level units surrounding the entertainment 

courtyard would have private patios fronting the courtyard. 

Lounge Courtyard: The lounge courtyard is intended for the passive user and bisected by a 

pedestrian corridor. Uses in this courtyard would include a lounge cabana with fire pit, barbecue 

grills, communal dining tables, and soft seating. Ground-level units surrounding the lounge 

courtyard would have private patios fronting the courtyard. 

Rooftop Terrace at Level 7: The rooftop terrace would be on the seventh floor of the apartment 

building, on the north side of the proposed parking structure. The terrace would provide direct 

views of the retail plaza below, John Wayne Airport, and surrounding commercial areas. The 

terrace would include a spa with a cabana and sunning furniture. A fireside lounge with a three-

sided fireplace, group shade structure, lounge seating, and overhead festival lights would be 

provided at the center of the terrace. The rooftop would also include a dining terrace with barbecue 

grills, communal tables and outdoor kitchen, and a game lawn with synthetic turf, game tables, 

and overhead festival lighting.  

View Deck at Level 5: The view deck would be on the fifth floor of the apartment building. The 

view deck would include an outdoor kitchen, lounge chairs, and a fireplace.  

Other amenities and services available to future residents include a club room for entertainment 

and gatherings; fitness facility; leasing office; centralized mail room; and washer and dryer in each 

apartment unit. Also, each apartment unit would feature a private patio or balcony. Ground-level 

units would feature patios, and units on the second floor and above would feature balconies.  

Retail 

A retail plaza would be directly adjacent to the proposed ground-level retail uses fronting 

Corinthian Way. The retail plaza would be available to future retail employees and patrons of the 

retail uses and to future project residents and their guests. The retail plaza would include 

designated outdoor dining areas for restaurants with tables, chairs, and low fencing; an open 

dining plaza with tables, chairs, and festival lights; a fireside lounge with a firepit, soft seating, and 

festival lights; a water feature that would include a wall and reflection pool with water steps; and 

palm trees and other landscape features and elements throughout.  

Public Park 

In addition, the Proposed Project includes development of a half-acre public park. An elongated, 

rectangular-shaped public park would be at the southern end of the project site with frontages on 

Dove Street and Martingale Way. Upon completion, the park would be dedicated to the City for 

public use; however, it would be managed and operated by the property management company. 
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The park would serve future project residents, employees, and patrons. It is also intended to serve 

the existing offices and business in the surrounding vicinity as a recreation and activity area and 

respite from the daily work environment. Anticipated park amenities include a play lawn featuring 

playground equipment, shade structure, benches, and synthetic turf; fenced and separated dog 

parks for large and small dogs featuring synthetic turf; fitness terrace with fitness equipment and 

shade trellis; central dining terrace with overhead trellis, tables, and chairs; bocce ball court with 

shade cabanas; fenced pickleball court; and seat walls throughout. An off-street parking lot for 

park users is also proposed on the eastern end of the park. The public park would be landscaped 

with low-water-use plants. A tree and shrub hedge would be provided along the southern 

boundary to provide a visual and physical buffer between the park and the adjacent office parking 

lot to the south.  

Access, Circulation, and Parking 

Vehicular Access and Circulation 

Vehicular access to the project site would be via full-access driveways (all turning movements 

permitted) off Scott Drive and Martingale Way. The driveways would lead to internal private drive 

aisles with decorative pavers, which would direct vehicles to the parking structure’s gated entries. 

The parking structure would be restricted to apartment residents, guests, and employees, and to 

employees and patrons of the retail uses. Once inside the parking structure, vehicles would 

circulate via internal drive aisles and vehicle ramps; wayfinding signs would be provided. The 

parking structure’s gated entries would be accessed by emergency service vehicles via remote 

opening devices.  

The public park would have a separate full-access driveway at the southern end of Martingale 

Way, which would lead into a separate parking lot area for the park. 

Pedestrian and Bicycle Access and Circulation 

Pedestrians and bicyclists would access the project site along the perimeter roadways. Pedestrian 

corridors and walkways that lead into the retail, residential, and public park areas line the 

perimeter of the project site. Pedestrian corridors and walkways would also be provided internal 

to the site, between the apartment buildings and courtyards; these would connect to the public 

sidewalks along the perimeter roadways. Resident access to the individual apartment units, site 

amenities, retail plaza, and parking structure would be provided via internal pedestrian 

corridors/walkways on each level of the apartment building, as well as via elevators and stairwells. 

As a part of the Proposed Project, the existing public sidewalks along Dove Street, Scott Drive, 

Corinthian Way, and Martingale Way would be demolished and reconstructed to City standards. 

Additionally, new ADA-compliant curb access ramps would be constructed at Dove Street/Scott 

Drive, Scott Drive/Corinthian Way, and Corinthian Way/Martingale Way intersections in 

accordance with City standards.  
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Parking 

A six-level, five-story parking structure (one semi-subterranean level) is proposed in the center of 

the project site. It would be surrounded and screened from public view by the proposed multistory 

building. The parking structure would be restricted to apartment residents, guests, and 

employees, and to retail employees and patrons. The parking structure would provide a total of 

740 parking spaces, including assigned and open spaces for residences and their visitors, 

required spaces for ADA-accessible parking and electric vehicle charging stations, and open 

spaces for retail patrons and employees. Of the total 740 parking spaces provided, five (5) 

uncovered surface parking spaces would be provided in front of the leasing office, 661 would be 

designated/assigned for apartment use and the remaining seventy four (74) for the retail uses. 

The seventy four (74) spaces for retail use would all be provided on the ground level of the parking 

structure. Levels two through five of the parking structure would contain the parking spaces for 

apartment residents and visitors; a few resident parking spaces would also be provided on the 

ground level. The project provides 655 assigned residential parking stalls (1.87/unit), which is less 

than the City requires for non-density bonus projects (2/unit plus 0.5 space per unit for guest 

parking), but in excess of the City’s  parking stall requirement for density bonus projects that 

request a parking reduction. The City’s density bonus regulations establish parking requirements 

consistent with the requirements under state density bonus law. Under that law, if a developer so 

requests, a city cannot require a parking ratio that would exceed one space for each studio and 

one-bedroom unit and two spaces for each two-bedroom unit. (Gov’t Code § 65915(p)(1).) With 

the project’s mix of units, this would result in a parking ratio of 1.35 parking spaces per unit (or 

474 spaces). 

The public park would have a separate parking lot (four parking spaces) for park users, which 

would be accessed from Martingale Way. 

Bicycle racks would be provided in key locations of the retail plaza area and public park. At a 

minimum, four open rack bicycle spaces for short term parking and four secured lockers for long-

term parking would be provided. Project residents would also be able to store their bicycles in 

their apartment units.  

Infrastructure Improvements 

Water. The City’s Water Services Department currently provides potable water to the existing 

commercial and retail uses on the project site and would continue to do so for the Proposed 

Project. Potable water is provided via internal water lines that connect to the existing off-site water 

lines in the perimeter roadways. As a part of the Proposed Project, the on-site potable water lines 

would be removed and replaced with a series of new potable water lines that would connect to 

the existing off-site water lines in the perimeter roadways. Additionally, fire hydrants would be 

installed onsite at key locations, as required by the City of Newport Beach Fire Department to 

meet hose-pull requirements and provide adequate fire access. 

Wastewater. The City’s Water Services Department currently provides wastewater collection 

service to the existing commercial and retail uses on the project site and would continue to do so 
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for the Proposed Project. Wastewater collection is provided via internal sewer lines that connect 

to the off-site sewer lines in the perimeter roadways. 

Drainage. Under existing conditions, approximately 90 percent of the project site consists of 

impervious areas (e.g., buildings, paving), and the remainder is pervious (e.g., landscaping).  

Under proposed conditions, approximately 77 percent of the project site would consist of 

impervious areas and the remainder would be pervious. Runoff from the project site would be 

conveyed similar to existing conditions, continuing to flow southerly via a new onsite drainage 

collection and treatment system. Site drainage improvements needed to accommodate the 

Proposed Project would include new storm drain pipes, catch basins, and best management 

(BMP) practices (e.g., modular wetland system). 

C. DISCRETIONARY ACTIONS AND APPROVALS 

Project development requires the following discretionary actions and approvals from the City: 

 Certification of the Newport Crossings Mixed Use Project Environmental Impact Report, SCH 

No. 2017101067 Adoption of the Findings of Fact 

 Adoption of a Mitigation Monitoring and Reporting Program 

 Approval of Lot Line Adjustment No. LA2018-004 

 Approval of Affordable Housing Implementation Plan No. AH2018-001 

 Approval of Site Development Review No. SD2017-004 

D. STATEMENT OF PROJECT OBJECTIVES 

The statement of objectives sought by the project and set forth in the EIR is provided as follows: 

1. To develop a multiunit mixed-use project that includes affordable housing units that will serve 

the various populations of the City of Newport Beach. 

2. To develop a mixed-use project that is consistent with and furthers the policies of the General 

Plan for the Airport Area without the need for a General Plan amendment.  

3. To locate additional housing within an area identified by the General Plan as an opportunity 

area for future housing. 

4. To develop a mixed-use project that contributes to a walkable and pedestrian-friendly 

community. 

5. To generate temporary employment in the construction industry.  

6. To improve the jobs-housing balance in Newport Beach and to provide new housing within 

close proximity to jobs and services.  
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7. To provide beneficial site and area improvements, including extensive onsite private 

recreation amenities and the dedication of a public park to the City of Newport Beach.   

8. To develop a project that implements and is consistent with the intent of the Newport Place 

Planned Community Residential Overlay and that take advantage of the Density Bonus 

allowed under both the City’s zoning code and Government Code Section 65915.  

III. ENVIRONMENTAL REVIEW AND PUBLIC PARTICIPATION PROCESS 

In conformance with CEQA, the State CEQA Guidelines, and the City of Newport Beach CEQA 

Guidelines, the City conducted an extensive environmental review of the Proposed Project.  

 The City of Newport Beach determined that an EIR would be required for the Proposed Project 
and issued a Notice of Preparation (“NOP”) on November 1, 2017. The NOP was sent to all 
responsible agencies, trustee agencies, and the Office of Planning Research and posted at 
the Orange County Clerk-Recorder’s office and on the City’s website on November 1, 2017. 
The thirty (30)-day public review period extended from November 1, 2017, to November 30, 
2017.  

 A scoping meeting was held during the NOP review period to solicit additional suggestions on 
the scope of the DEIR. Attendees were provided an opportunity to identify verbally or in writing 
the issues they felt should be addressed in the DEIR. The scoping meeting was held on 
Thursday, November 16, 2017, at the OASIS Senior Center at 801 Narcissus Avenue, Corona 
Del Mar, California 92625. The notice of the public scoping meeting was included in the NOP. 

 The scope of the DEIR was determined based on the City’s comments received in 
response to the NOP, and comments received at the scoping meeting conducted by the 
City on November 16, 2017. Section 2.3 of the DEIR describes the issues identified for 
analysis in the DEIR. 

 The City of Newport Beach prepared a DEIR, which was made available for a forty five 
(45)-day public review period beginning Friday, November 20, 2018 and ending Monday, 
January 14, 2019.  

- The complete DEIR consists of the analysis of the Newport Crossings Mixed Use 
Project and all referenced appendices. The Notice of Availability (“NOA”) for the DEIR 
was sent to all interested persons, agencies, and organizations. The Notice of 
Completion (“NOC”) was sent to the State Clearinghouse in Sacramento for 
distribution to public agencies. The NOA was posted at the Orange County Clerk-
Recorder’s office on November 28, 2018. Copies of the DEIR were made available for 
public review at the City of Newport Beach Community Development Department and 
three Newport Beach Public Library facilities (Central Library, Mariners Branch, and 
Balboa Branch,). The DEIR was also made available for download via the City’s 
website: https://www.newportbeachca.gov/ceqa 

 One study session was held by the Planning Commission on Thursday, December 6, 2018 
in the City’s Council Chambers, located at 100 Civic Center Drive, Newport Beach, 
California 92660. Notice of time, place, and purpose of the aforesaid meeting was 
provided in accordance with CEQA and the City’s Municipal Code. The Newport Crossings 
Mixed Use Project and staff report were presented to the Planning Commission at this 
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study session. Public comments regarding the Proposed Project were also taken. The 
agenda for the study session was posted at City Hall and on the City’s website. 

 On Tuesday, February 5, 2019, a meeting was held with the Parks, Beaches, and 
Recreation Commission in the City’s Council Chambers, located at 100 Civic Center Drive, 
Newport Beach, California 92660. Notice of time, place, and purpose of the aforesaid 
meeting was provided in accordance with CEQA and the City’s Municipal Code. The 
Newport Crossings Mixed Use Project park design and staff report was presented to the 
Parks, Beaches, and Recreation Commission for their comment and recommendations. 
Public comments regarding the park design were also taken. The agenda for the meeting 
was posted at City Hall and on the City’s website. 

 Preparation of the FEIR includes comments on the DEIR, responses to those comments, 
clarifications/revisions to the DEIR, and revised figures. The FEIR was released on 
February 8, 2019, and posted on the City’s website. A Planning Commission Public 
Hearing was held on February 21, 2019 in the City’s Council Chambers, at 100 Civic 
Center Drive, Newport Beach, California 92660. A notice of time, place, and purpose of 
the aforementioned meeting was provided in accordance with CEQA and the City’s 
Municipal Code. The DEIR, FEIR, staff report, and evidence, both written and oral, were 
presented to and considered by the Planning Commission at this hearing.  

- Notice of the Planning Commission Public Hearing was a one-eighth page 
advertisement in the Daily Pilot newspaper on February 9, 2019. 

- Additionally, notices were mailed to nearby property owners and interested parties 
consistent with the environmental review process required under the California 
Environmental Quality Act. The item was on the agenda for the noticed Planning 
Commission Public Hearing, which was posted at City Hall and on the City’s website. 

 In compliance with Section 15088(b) of Title 14 of the California Code of Regulations 
(State CEQA Guidelines), the City has met its obligation to provide written Responses to 
Comments to public agencies at least 10 days prior to certifying the FEIR. 

IV. ENVIRONMENTAL ISSUES THAT WERE DETERMINED NOT TO BE POTENTIALLY 
AFFECTED BY THE PROPOSED PROJECT  

A. IMPACTS DETERMINED TO BE LESS THAN SIGNIFICANT DURING THE SCOPING 
PROCESS 

Based on the public scoping process (including review of NOP responses and input at the public 

scoping meeting), in addition to analysis prepared for the DEIR, the City determined, based upon 

the threshold criteria for significance, that the project would have no impact or a less than 

significant impact on the following potential environmental issues (see DEIR, Chapter 8, Impacts 

Found Not to be Significant).  It was determined, therefore, that these potential environmental 

issues would be precluded from detailed discussion in the DEIR. Based upon the environmental 

analysis presented in the DEIR, and the comments received by the public on the DEIR, no 

substantial evidence was submitted to or identified by the City which indicated that the project 

would have an impact on the following environmental areas: 
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(a) Agriculture and Forestry Resources: The project site does not contain Prime Farmland, 
Unique Farmland, or Farmland of Statewide Importance. No portion of the project area 
includes forest resources, and the site is not zoned for forest land, timberland, or timberland 
production. 

(b) Biological Resources: The project site is fully developed and in a highly urbanized area of 
the City and would not adversely impact candidate, sensitive or special status species; riparian 
habitat or other sensitive natural communities. The project also would not conflict with any 
local ordinances protecting biological resources, adopted Habitat Conservation Plan or 
Natural Community Conservation Plan. 

(c) Mineral Resources: The project would not result in the loss of availability of a known mineral 

resource or locally important mineral resource recovery site. 

(d) Geology and Soils: The Proposed Project would not use septic systems or alternative waste 

water disposal systems. 

(e) Hazards and Hazardous Materials: The project would not impair implementation of or 
physically interfere with an adopted emergency response/evacuation plan or expose people 
or structures to potential wildland fire hazards. 

(f) Hydrology and Water Quality: The project site is not located within a 100-year flood hazard 
zone and is not close or low enough to sea level to be exposed to potential inundation by 
seiche or tsunami. The project area is mostly flat and would not be prone to mudslides, and 
there are no nearby dams or levees that could expose people or structures to flood hazards 
as a result of dam or levee failure. 

(g) Land Use and Planning: The project would not conflict with a habitat conservation plan or 
natural community conservation plan. 

(h) Population and Housing: The project would not displace any housing or residents. 

All other topical areas of evaluation included in the Environmental Checklist were determined to 

require further assessment in the DEIR. 

B. IMPACTS DETERMINED TO BE LESS THAN SIGNIFICANT IN THE DEIR 

This section identifies impacts of the Proposed Project determined to be less than significant 

without implementation of project-specific mitigation measures. This determination, however, 

does assume compliance with existing regulations as detailed in each respective topical section 

of Chapter 5 in the DEIR. 

(a) Aesthetics: The project would not result in a substantial adverse effect on a scenic visa or 
alter scenic resources within a state scenic highway. The project would alter the visual 
appearance of the project site and its surroundings but would not substantially degrade the 
existing visual character or quality. The project would also create new sources of light or 
glare in the project area, but none of these would adversely affect day or nighttime views in 
the area.  

(b) Air Quality: The project is consistent with the applicable Southern Coast Air Quality 
Management District’s Air Quality Management Plan. The long-term operation of the project 
would not generate additional vehicle trips and associated emissions in exceedance of 
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SCAQMD’s threshold criteria. The Proposed Project would not expose sensitive receptors to 
substantial pollutant concentrations. Operation of the Proposed Project would not expose 
sensitive receptors to substantial pollutant concentrations and would not create objectionable 
odors. 

(c) Biological Resources: The project would not result in an impact on federally designated 
wetlands through direct removal, filling, hydrological interruption, or other means. 
Development of the project would not conflict with the City’s local policies or ordinances 
protecting biological resources. 

(d) Cultural Resources: Development of the project would not impact an identified historic 
resource.  The likelihood that human remains may be discovered during clearing and grading 
activities is considered extremely low.  In the unlikely event human remains are uncovered, 
impacts would be less than significant upon compliance with California and Safety Code 
Section 7050.5. 

(e) Geology and Soils: The project would expose people to strong ground shaking. The project 
site is not subject to surface rupture and would not subject people or structures to substantial 
hazards from surface rupture of a known active fault and liquefaction impacts would be less 
than significant. No impacts would occur with earthquake-induced landslides. Project 
development would not cause substantial soil erosion. Impacts related to collapsible and 
expansive soils would be less than significant and development would not subject people or 
structures to substantial hazards from ground subsidence.  

(f) Greenhouse Gas Emissions: The project would not generate a net increase in GHG 
emissions, either directly or indirectly, that would have a significant impact on the 
environment. The project would not conflict with an applicable plan, policy, or regulation 
adopted for the purpose of reducing the emissions of GHGs.  

(g) Hazards and Hazardous Materials: Substantial hazards to the public or the environment 
arising from the routine use, storage, transport, and disposal of hazardous materials during 
long-term operation of the Proposed Project would not occur. The project would not create 
an obstruction to air navigation or cause safety hazards to people working or residing on the 
project site due to its proximity to the John Wayne Airport. 

(h) Hydrology and Water Quality: The project would not violate water quality standards or 
waste discharge requirements or otherwise degrade water quality. The project would not 
reduce groundwater recharge or quality and would have less than significant impacts to the 
storm drain system and the potential for flooding. The project would also not substantially 
alter the existing drainage pattern to result in potentially significant erosion or situation 
impacts. 

(i) Land Use Planning: The project would not divide an established community and would not 
conflict with any applicable land use plan, policy, or regulation of an agency with jurisdiction 
over the project (including the City of Newport Beach General Plan policies, Newport Planned 
Community zoning, or the Airport Environs Land Us Plan for John Wayne Airport,) adopted 
for the purpose of avoiding or mitigating an environmental effect. The project would also not 
conflict with an adopted habitat conservation plan.  

(j) Noise: Construction activities would create temporary noise increases in the vicinity of the 
Proposed Project site but would be in compliance with the City’s noise ordinance. The project 
would not expose sensitive uses to strong levels of groundborne vibration or operational 
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traffic and stationary noises and would not result in long-term operation-related noise that 
would exceed local standards. The proximity of the project site to John Wayne Airport would 
result in exposure of future residents and workers to airport-related noise but would cause 
less than significant impacts.  

(k) Population and Housing: The Proposed Project would not substantially induce population 
or housing beyond SCAG’s forecast population and housing growth anticipated for the City 
of Newport Beach by 2040. 

(l) Public Services: The project would not create significant impacts related to emergency 
services, police protection, school services, or library services. 

(m) Recreation: Residents would have ample recreational facilities onsite, and therefore are not 
expected to use City parks or recreational facilities such that substantial deterioration would 
occur or be accelerated. Therefore, the Proposed Project would not result in a significant 
impact on existing park and recreational facilities. Development of a 0.5-acre public 
community park and private recreational amenities under the Proposed Project would not 
result in environmental impact. 

(n) Transportation and Traffic: The project would not impact levels of service for the existing 
roadway system and would not conflict with applicable plans governing the performance of 
the City’s circulation system, including the Newport Beach traffic phasing ordinance and 
Orange County Congestion Management Plan. The project would also not impact state 
highway intersections in the study area. The project would not increase hazards due to 
design features, result in inadequate emergency access, or conflict with adopted policies, 
plans, or programs regarding public transit, bicycle, or pedestrian facilities, or otherwise 
decrease the performance or safety of such facilities. The project would not result in a change 
in air traffic patterns or an increase in traffic levels that would cause substantial safety risks. 

(o) Tribal Cultural Resources: The project would not cause a substantial adverse change in 

the significance of a tribal cultural resource.  

(p) Utilities and Service Systems: Project-generated wastewater would be adequately 
collected and treated by the City and Orange County Sanitation District, respectively. Water 
demands of the project would be adequately served by existing and proposed water supply 
and delivery systems and stormwater flow would be adequately served by existing and 
proposed drainage systems. The project would not exceed the capacity of the existing storm 
drain system and no new stormwater drainage facilities would need to be constructed or 
expanded.  

V. FINDINGS REGARDING POTENTIALLY SIGNIFICANT ENVIRONMENTAL IMPACTS 

The following potentially significant environmental impacts were analyzed in the DEIR, and the 

effects of the project were considered. Because of environmental analysis of the project and the 

identification of relevant General Plan policies; compliance with existing laws, codes, and statutes; 

and the identification of feasible mitigation measures, some potentially significant impacts have 

been determined by the City to be reduced to a level of less than significant, and the City has 

found—in accordance with CEQA Section 21081(a)(1) and State CEQA Guidelines Section 

15091(a) (1)—that “Changes or alterations have been required in, or incorporated into, the project 

which mitigate or avoid the significant effects on the environment.” This is referred to herein as 

“Finding 1.”  
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Where the City has determined—pursuant to CEQA Section 21081(a)(2) and State CEQA 

Guidelines Section 15091(a)(2)—that “Those changes or alterations are within the responsibility 

and jurisdiction of another public agency and have been, or can and should be, adopted by that 

other agency,” the City’s finding is referred to herein as “Finding 2.”  

Where, as a result of the environmental analysis of the project, the City has determined that either 

(1) even with the identification of project design features, compliance with existing laws, codes 

and statutes, and/or the identification of feasible mitigation measures, potentially significant 

impacts cannot be reduced to a level of less than significant, or (2) no feasible mitigation 

measures or alternatives are available to mitigate the potentially significant impact, the City has 

found in accordance with CEQA Section 21081(a)(3) and State CEQA Guidelines Section 

15091(a)(3) that “Specific economic, legal, social, technological, or other considerations, 

including considerations for the provision of employment opportunities for highly trained workers, 

make infeasible the mitigation measures or alternatives identified in the environmental impact 

report.” This is referred to herein as “Finding 3.” 

A. IMPACTS MITIGATED TO LESS THAN SIGNIFICANT 

The following summary describes impacts of the Proposed Project that, without mitigation, would 

result in significant adverse impacts. Upon implementation of the mitigation measures provided 

in the DEIR, the impacts would be considered less than significant. 

1. Air Quality 

Impact 5.2-2:  Construction activities associated with the Proposed Project would generate 
short-term emissions in exceedance of SCAQMD’S threshold criteria for 
NOX. 

Construction activities produce combustion emissions from various sources, such as on-site 

heavy-duty construction vehicles, vehicles hauling materials to and from the site, and motor 

vehicles transporting the construction crew. Site preparation activities produce fugitive dust 

emissions (PM10 and PM2.5) from demolition and soil-disturbing activities, such as grading and 

excavation. Air pollutant emissions from construction activities onsite would vary daily as 

construction activity levels change. 

As stated, the Proposed Project is anticipated to be constructed over an approximately 38-month 

period from December 2019 through January 2023. Construction air pollutant emissions are 

based on the preliminary information provided by the project applicant. Construction would entail 

demolition of existing asphalt and structures; site preparation, grading, and excavation; off-site 

hauling of demolition debris and soil; street improvements; utilities installation; construction of the 

proposed building; architectural coating; and asphalt paving.  

Implementation of Mitigation Measure AQ-1, AQ-2 and AQ-3 would reduce air quality impacts 

related to construction activities to less than significant.  
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Mitigation Measures 

AQ-1 The construction contractor shall implement the following measure to reduce 
construction exhaust emissions during rough grading and rough grading soil hauling 
activities: 

 Hauling of soil generated from rough grading activities shall be limited to a 
maximum of 269 trucks per day (538 one-way haul trips per day if 14-cubic-yard 
trucks are used) assuming a one-way haul distance of 20 miles. If the one-way 
truck haul distance for export of soil from rough grading activities is greater than 
20 miles, as identified by the contractor(s), hauling shall be restricted to no more 
than 10,760 miles per day. 

 Rough grading and rough grading soil hauling activities shall not overlap with other 
construction activities (demolition, site preparation, utilities, etc.). 

These requirements shall be noted on all construction management plans and 
verified by the City of Newport Beach prior to issuance of any construction permits 
and during rough grading and rough grading soil hauling activities.  

AQ-2 The construction contractor shall implement the following measure to reduce 
construction exhaust emissions during demolition and demolition debris material 
export activities: 

 Hauling of building demolition debris shall be limited to a maximum of 47 trucks 
per day (94 one-way haul trips per day if 18-cubic-yard trucks are used) assuming 
a one-way haul distance of 30 miles. If the one-way truck haul distance for export 
of building demolition debris is greater than 30 miles, as identified by the 
contractor(s), hauling shall be restricted to no more than 2,850 miles per day. 

 All demolition and demolition debris (building asphalt) hauling activities shall not 
overlap with other non-demolition construction activities (rough grading, site 
preparation, utilities, etc.). 

These requirements shall be noted on all construction management plans and 
verified by the City of Newport Beach prior to issuance of any construction permits 
and during demolition and demolition debris hauling activities.  

AQ-3 Construction contractors shall, at minimum, use equipment that meets the EPA’s Tier 
4 emissions standards for off-road diesel-powered construction equipment of 50 
horsepower or greater for all phases of construction activity, unless it can be 
demonstrated to the City of Newport Beach Building Division with substantial evidence 
that such equipment is not available. Any emissions control device used by the 
contractor shall achieve emissions reductions that are no less than what could be 
achieved by Tier 4 emissions standards for a similarly sized engine, as defined by the 
California Air Resources Board’s regulations. 

 Prior to construction , the project engineer shall ensure that all construction (e.g., 
demolition and grading) plans clearly show the requirement for EPA Tier 4 emissions 
standards for construction equipment of 50 horsepower or greater for the specific 
activities stated above. During construction, the construction contractor shall maintain 
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a list of all operating equipment in use on the construction site for verification by the 
City of Newport Beach. The construction equipment list shall state the makes, models, 
and numbers of construction equipment onsite. Equipment shall be properly serviced 
and maintained in accordance with the manufacturer’s recommendations. 
Construction contractors shall also ensure that all nonessential idling of construction 
equipment is restricted to 5 minutes or less in compliance with Section 2449 of the 
California Code of Regulations, Title 13, Article 4.8, Chapter 9. 

Finding 

Finding 1 – The City hereby makes Finding 1. Changes or alterations have been required in, or 

incorporated into, the project that avoid or substantially lessen the significant environmental effect 

as identified in the DEIR. These changes are identified in the form of the mitigation measures 

above. The City of Newport Beach hereby finds that implementation of the mitigation measures 

is feasible, and the measures are therefore adopted.  

2. Biological Resources 

Impact 5.3-2: Removal of trees and shrubs onsite during site clearance could impact 
nesting migratory birds. 

The project site is fully developed and in a highly urbanized area of the City and is surrounded by 

a mix of commercial, retail and office development. The project site and its surroundings do not 

provide habitat for the movement of any native resident or migratory fish or wildlife species. 

Although the Proposed Project may provide some habitat for limited wildlife movement and live-

in habitat—particularly for reptile and avian species and small to medium mammals that are 

adapted to urban settings—the Proposed Project does not function as a wildlife corridor. 

Additionally, the site and environs have not been identified or designated as a wildlife corridor in 

the Natural Resources Element of the Newport Beach General Plan.  

The project site does, however, include a number of large ornamental trees along the site 

boundaries and internal to the site, the majority of which would be removed under the Proposed 

Project. These trees may be used for nesting by migratory birds protected under the federal MBTA 

and Section 3513 et seq. of the California Fish and Game Code.1 Section 3513 provides 

protection to the birds listed under the MBTA, essentially all native migratory birds. Additionally, 

Section 3503 of the code makes it unlawful to take, possess, or needlessly destroy the nest or 

eggs of any bird. Under the provisions of the MBTA, it is unlawful “by any means or manner to 

pursue, hunt, take, capture (or) kill” any migratory birds except as permitted by regulations issued 

by USFWS. The term “take” is defined by USFWS regulation to mean to “pursue, hunt, shoot, 

wound, kill, trap, capture or collect” any migratory bird or any part, nest or egg of any migratory 

bird covered by the conventions, or to attempt those activities. USFWS administers permits to 

take migratory birds in accordance with the MBTA.  

                                                      
1  The MBTA covers 1,026 bird species (see Code of Federal Regulations, Title 50, Section 10.13); that is, about 90 percent of the 

bird species occurring in the United States.  
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Mitigation Measure BIO-1 requires a qualified biologist to identify any active nests in and adjacent 

to the Proposed Project site no more than three days prior to initiation of the action and would 

reduce impacts to less than significant. 

Mitigation Measures 

BIO-1 Prior to the commencement of any proposed actions (e.g., site clearing, demolition, 
grading) during the breeding/nesting season (September 1 through February 15), a 
qualified biologist contracted by the project applicant shall conduct a preconstruction 
survey(s) to identify any active nests in and adjacent to the Proposed Project site no 
more than three days prior to initiation of the action. If the biologist does not find any 
active nests that would be potentially impacted, the proposed action may proceed. 
However, if the biologist finds an active nest within or directly adjacent to the action 
area (within 100 feet) and determines that the nest may be impacted, the biologist 
shall delineate an appropriate buffer zone around the nest using temporary plastic 
fencing or other suitable materials, such as barricade tape and traffic cones. The buffer 
zone shall be determined by the biologist in consultation with applicable resource 
agencies and in consideration of species sensitivity and existing nest site conditions, 
and in coordination with the construction contractor. The qualified biologist shall serve 
as a construction monitor during those periods when construction activities occur near 
active nest areas to ensure that no inadvertent impacts on these nests occur. Only 
specified construction activities (if any) approved by the qualified biologist shall take 
place within the buffer zone until the nest is vacated. At the discretion of the qualified 
biologist, activities that may be prohibited within the buffer zone include but not be 
limited to grading and tree clearing. Once the nest is no longer active and upon final 
determination by the biologist, the proposed action may proceed within the buffer zone. 

 The qualified biologist shall prepare a survey report/memorandum summarizing 
his/her findings and recommendations of the preconstruction survey. Any active nests 
observed during the survey shall be mapped on a current aerial photograph, including 
documentation of GPS coordinates, and included in the survey report/memorandum. 
The completed survey report/memorandum shall be submitted to the City of Newport 
Beach Community Development Department prior to construction-related activities 
that have the potential to disturb any active nests during the nesting season 

Finding 

Finding 1 – The City hereby makes Finding 1. Changes or alterations have been required in, or 

incorporated into, the project that avoid or substantially lessen the significant environmental effect 

as identified in the DEIR. These changes are identified in the form of the mitigation measures 

above. The City of Newport Beach hereby finds that implementation of the mitigation measures 

is feasible, and the measures are therefore adopted.  

3. Cultural Resources 

Impact 5.4-2: Proposed development could result in an impact on archaeological 
resources. 

The project site is developed with MacArthur Square commercial center. The project site is in a 

highly-urbanized area of the City and is surrounded by a mix of retail, commercial, hotel, and 
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professional office development. While unlikely, the presence of subsurface archaeological 

resources on the project site remains possible, and these could be affected by ground-disturbing 

activities associated with grading and construction at the site. It is possible that subsurface 

disturbance might occur at levels not previously disturbed (e.g., deeper excavation than 

previously performed) or may uncover undiscovered archeological resources at the site. For 

example, project site grading would involve removal of existing soils to depths of about 5 feet bgs 

on most of the site, and utility trenches would extend up to 8 feet bgs. Site soils are also 

considered moderately sensitive for buried archaeological resources due to the presence of 10 

archaeological sites within about one mile of the project site and the presence of several wetlands 

near the site before the area was developed. Therefore, ground disturbance during site grading 

and construction could damage archaeological resources that may be buried in site soils. 

Implementation of Mitigation Measure CUL-1 would ensure impacts to archaeological resources 

would remain less than significant.  

Mitigation Measures 

CUL-1 Prior to the issuance of a grading permit by the City of Newport Beach, the project 
applicant shall retain a qualified archaeologist to periodically monitor ground-disturbing 
activities onsite and provide documentation of such retention to the City of Newport 
Beach Community Development Director. The archaeologist shall train project 
construction workers on the types of archaeological resources that could be found in 
site soils. The archaeologist shall periodically monitor project ground-disturbing 
activities. During construction activities, if Native American resources (i.e. Tribal 
Cultural Resources) are encountered,  a Cultural Resource Monitoring and Discovery 
Plan (CRMDP) shall be created and implemented to lay out the proposed personnel, 
methods, and avoidance/recovery framework for tribal cultural resources monitoring 
and evaluation activities within the project area. A consulting Native American tribe 
shall be retained and compensated as a consultant/monitor for the project site from 
the time of discovery to the completion of ground disturbing activities to monitor 
grading and excavation activities.  If archaeological resources are encountered, all 
construction work within 50 feet of the find shall cease, and the archaeologist shall 
assess the find for importance and whether preservation in place without impacts is 
feasible. Construction activities may continue in other areas. If, in consultation with the 
City and affected Native American tribe (as deemed necessary), the discovery is 
determined to not be important, work will be permitted to continue in the area. Any 
resource that is not Native American in origin and that cannot be preserved in place 
shall be curated at a public, nonprofit institution with a research interest in the 
materials, such as the South Central Coastal Information Center at California State 
University, Fullerton. 

Finding 

Finding 1 – The City hereby makes Finding 1. Changes or alterations have been required in, or 

incorporated into, the project that avoid or substantially lessen the significant environmental effect 

as identified in the DEIR. These changes are identified in the form of the mitigation measures 

above. The City of Newport Beach hereby finds that implementation of the mitigation measures 

is feasible, and the measures are therefore adopted.  

Planning Commission - February 21, 2019 
Item No. 2a Additional Materials Received 

Newport Crossings Mixed Use Project (PA2017-107)



Newport Crossings Mixed Use Project 
CEQA Findings of Fact -23- 

Impact 5.4-3: The Proposed Project could result in an impact on paleontological 
resources. 

The project site is fully developed and in a highly-urbanized area of the City. However, the 

Pleistocene-age marine terrace deposits underlying the project site are considered moderately 

sensitive for fossils. Excavations during project construction are expected to extend to about eight 

feet bgs, while fossils in similar sediments in the region are typically found at depths of 8 to 10 

feet or more bgs. This impact would be significant in the event that ground disturbance during 

project construction encountered fossils. With recommendations for a qualified paleontologist to 

be available on-call as per Mitigation Measure CUL-2, impacts remain less than significant.  

Mitigation Measures 

CUL-2 Prior to the issuance of a grading permit by the City of Newport Beach, the project 
applicant shall retain a qualified paleontologist to be available on-call during ground-
disturbing activities onsite and provide documentation of such retention to the City of 
Newport Beach Community Development Director. If fossils are encountered, all 
construction work within fifty (50) feet of the find shall cease, and the paleontologist 
shall assess the find for importance. Construction activities may continue in other 
areas. If, in consultation with the City, the discovery is determined to not be important, 
work will be permitted to continue in the area. Any resource shall be curated at a public, 
nonprofit institution with a research interest in the materials, such as the Natural 
History Museum of Los Angeles County or the Cooper Center (a partnership between 
California State University, Fullerton and the County of Orange). 

Finding 

Finding 1 – The City hereby makes Finding 1. Changes or alterations have been required in, or 

incorporated into, the project that avoid or substantially lessen the significant environmental 

effect as identified in the DEIR. These changes are identified in the form of the mitigation 

measures above. The City of Newport Beach hereby finds that implementation of the mitigation 

measures is feasible, and the measures are therefore adopted.  

4. Hazards and Hazardous Materials 

Impact 5.7-2: The project site is on a list of hazardous materials sites. 

Onsite Soil and Soil Vapor Testing Results 

The 2017 Phase I ESA identified historical dry cleaners onsite and an existing dry cleaner across 

Corinthian Way from the northeast site boundary as a REC for the project site.  

The 2017 soil vapor testing identified perchloroethylene (PCE) concentrations above the CHHSL 

for residential land use (0.48 µg/L) from all four soil vapor probes in the north end of the project 

site; concentrations at 5 feet bgs ranged from 1.1 to 1.3 µg/L. PCE concentrations in soil vapor 

samples from 15 feet bgs ranged from 3.9 to 4.4 feet µg/L, suggesting that the PCE detected was 

likely associated with regional groundwater contamination. PCE is toxic and listed as a carcinogen 

under Proposition 65 (DTSC 2018). Groundwater was encountered under the site at about 30 feet 

bgs in borings made as part of a 2014 geotechnical investigation of the site (Geocon West 2014).  
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A human health risk assessment based on the 2017 soil vapor testing found that cancer risk 

estimated for the highest soil vapor concentration of each chemical from the entire project site is 

four in one million (0.000004), above the state standard of one in one million (0.000001) for 

residential land use. The corresponding cancer risk for the three soil vapor concentrations from 

the southern part of the project site was one in one million, considered acceptable for residential 

use. The noncancer hazard indices were well below 1.0, the level considered acceptable for 

residential use. 

The 2017 soil and soil gas investigation technical memorandum recommended mitigation for soil 

vapor consisting of a passive vapor barrier with the following components: 

Subslab Ventilation System: A subslab collection and ventilation system should be installed 

under the five-story section of the residential building along Scott Drive. The system should 

consist of a series of PVC (polyvinyl chloride) gas collection pipes embedded in a permeable 

gravel layer. The collection pipes should be networked together and vented to the atmosphere. 

The purpose of the vent system will be to prevent the buildup or accumulation of VOCs in the 

underlying soil; the gases instead are passively diverted into the venting system and safely 

discharged to the atmosphere away from occupied areas and air intake vents. 

Membrane Barrier: A horizontal synthetic membrane or a sprayed-on liner should be placed over 

the granular collection layer. The membrane provides a barrier to the intrusion of subsurface 

gases. 

Utility Trench Dams and Conduit Seals: Gas barriers should be installed in the permeable 

backfill of utility trenches or the hollow spaces of electrical or cable conduit piping to prevent gases 

from migrating laterally into the soils beneath the building. The conduit seals can consist of 

polyurethane foam that is injected into the conduit piping at the point where the conduit enters the 

structure to prevent the infiltration of subsurface gases into interior space. 

The 2017 Phase I ESA also stated that a vapor barrier would be needed below an underground 

parking structure. 

The Phase II ESA completed on-site in 2013 found a concentration of 0.73 µg/L—exceeding the 

CHHSL for residential use, 0.48 µg/L—in one of three subslab soil vapor samples collected from 

beneath the site of two former dry-cleaning businesses in the north end of the project site. 

Concentrations above the CHHSL—1.5 and 1.4 µg/L, respectively—were also identified in two of 

seven soil vapor samples collected from the site perimeter. The historical uses of the property 

and adjoining properties are considered an REC. 

Hazards from PCE contamination in soil vapor underneath the site would be a potentially 

significant impact unless mitigated. 

Asbestos-Containing Materials and Lead-Based Paint 

The 2017 ESA included a limited visual screening for ACM onsite. Suspect ACM onsite included 

vinyl flooring, vinyl flooring mastic, textured coatings, lay-in ceiling panels, roofing materials, 

wallboard, and joint compound. An asbestos survey and abatement, containment, and disposal 
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of ACM would be required under CFR Title 40 Section 61 Subpart M; SCAQMD Rule 1403; and 

8 CCR Section 1529. 

Lead-based paint could be present onsite. Lead must be contained during demolition activities 

pursuant to California Health and Safety Code Sections 17920.10 and 105255. Such work would 

also be subject to occupational exposure limits set forth in 8 CCR Section 1532.1. 

Hazardous Materials Site Listings 

MacArthur Square Cleaners, formerly at 1701-H Corinthian Way, was identified on the Emissions 

Inventory Data (EMI), Resource Conservation and Recovery Act Small-Quantity Generator 

(RCRA-SQG), Enforcement and Compliance History Online (ECHO), Facility Index System 

(FINDS), HAZNET, and EDR Historical Cleaner databases. MacArthur Cleaners was present by 

1986 and through at least 2005.  

Green Hanger Cleaners at 4250 Scott Drive, was identified on the EDR Historical Cleaner and 

DRYCLEANERS databases. Both former dry cleaners are considered RECs for the project site. 

The subslab soil vapor samples described above were taken from below the sites of these two 

former cleaners. 

Bacons Airport Photo Inc., which formerly operated onsite at 4251-B Martingale Way, was 

identified on the RCRA-SQG database. This former business is not considered a REC (see 

Appendix F.1 for further discussion). 

The Phase I ESA discussed 10 off-site hazardous materials sites within about 0.8 mile of the 

project site. 

After implementation of Mitigation Measures HAZ-1 and HAZ-2, project impacts would be less 

than significant. 

Mitigation Measures 

HAZ-1 Before the City of Newport Beach issues a grading permit for the Proposed Project, 
the City of Newport Beach Chief Building Official or his/her designee shall verify that 
a passive ventilation system conforming to the following specifications has been 
included on project building plans. The City of Newport Beach Community 
Development Department shall verify that the ventilation system is built to such 
specifications during project construction. 

 Subslab Ventilation System: A subslab collection and ventilation system shall be 
installed under the residential building. The system shall consist of a series of PVC 
(polyvinyl chloride) gas collection pipes embedded in a permeable gravel layer. 
The collection pipes shall be networked together and vented to the atmosphere. 
The purpose of the vent system will be to prevent the buildup or accumulation of 
VOCs (Volatile organic compounds) in the underlying soil; the gases instead are 
passively diverted into the venting system and safely discharged to the 
atmosphere away from occupied areas and air intake vents. 
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 Membrane Barrier: A horizontal synthetic membrane or a sprayed-on liner shall 
be placed over the granular collection layer. The membrane provides a barrier to 
the intrusion of subsurface gases. 

 Utility Trench Dams and Conduit Seals: Gas barriers shall be installed in the 
permeable backfill of utility trenches or the hollow spaces of electrical or cable 
conduit piping to prevent gases from migrating laterally into the soils beneath the 
building. The conduit seals can consist of polyurethane foam that is injected into 
the conduit piping at the point where the conduit enters the structure to prevent the 
infiltration of subsurface gases into interior space. 

HAZ-2 Prior to issuance of the first building permit, soil and soil vapor samples shall be 
collected from beneath the former Enjay Cleaners and soil samples shall be collected 
from beneath the proposed 0.5-acre public park site and tested for Volatile Organic 
Compounds (VOC) and Organochlorine Pesticides (OCP), respectively. The results 
shall be submitted to the Orange County Health Care Agency and City Building Official. 
In the event that soil concentrations exceed site-specific cleanup goals, affected soils 
shall be removed and properly treated/disposed of. Should soil vapor concentrations 
exceed site-specific cleanup goals, short-term soil vapor extraction and treatment shall 
be performed to reduce soil vapor concentrations. Institutional controls will be required 
if the soil and soil gas cannot achieve the cleanup goals for residential land use, and/or 
vapor mitigation measure (e.g., passive ventilation system) are implemented to protect 
the future building receptors. 

Finding 

Finding 1 – The City hereby makes Finding 1. Changes or alterations have been required in, or 

incorporated into, the project that avoid or substantially lessen the significant environmental 

effect as identified in the DEIR. These changes are identified in the form of the mitigation 

measures above. The City of Newport Beach hereby finds that implementation of the mitigation 

measures is feasible, and the measures are therefore adopted.  

5. Public Services  

Impact 5.12-1: The Proposed Project would introduce new residents, workers, and 
structures into Newport Beach Fire Department’s service boundaries, 
thereby increasing the requirement for fire protection apparatus and 
personnel, but not resulting in the need for new or physically altered fire 
facilities.-related construction worker, delivery, and construction vehicle 
trips would not adversely affect the operations of intersections and 
roadways in the study area. [Threshold T-1] 

The proposed development of 350 apartments and 7,500 square feet of commercial space is 

expected to combine with other Airport Area developments to generate an increased demand for 

fire protection and emergency medical services. The increase in population and employees and 

the proposed multistory residential buildings and ground-level retail uses may result in increased 

demand for service from NBFD in order to provide adequate fire protection and emergency 

medical services, including additional staffing, facilities, and equipment. The additional population 
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anticipated with the Proposed Project could also potentially affect NBFD’s response time to the 

project site. 

A paramedic unit would be dispatched from Fire Station 3 (Fashion Island), which is the closest 

paramedic unit to the site. In addition, Fire Station 7 has adequate space to support more 

personnel if required to serve the project. Therefore, the project would not result in a need for a 

new or physically altered fire station for the Newport Beach Fire Department (“NBFD”) to maintain 

acceptable service ratios, response times or other performance objectives for fire protection 

services.  

NBFD’s operating budget is generated through tax revenues. Facilities, personnel, and equipment 

expansion and acquisition are tied to the City budget process and tax-base expansion. The project 

applicant/developer would be required to pay excise taxes to the City under Municipal Code 

Chapter 3.12, which was established for public improvements and facilities associated with NBFD, 

public libraries, and public parks. A portion of the taxes paid would be allocated for fire stations 

and firefighting apparatus. The project uses would also generate increased sales taxes and 

property taxes for the City’s General Fund, some of which would be available to fund NBFD 

operations, including the needed staffing increase.  

The City also involves NBFD in the development review process in order to ensure that the 

necessary fire prevention and emergency response features are incorporated into development 

projects. All site and building improvements proposed under the project would be subject to review 

and approval by NBFD prior to building permit and/or certificate of occupancy issuance. 

Project development is required to comply with the current adopted fire codes, building codes, 

and nationally recognized fire and life safety standards of the City and NBFD, such as those 

outlined in Chapter 9.04 (Fire Code) of the Newport Beach Municipal Code, which impose design 

standards and requirements that seek to minimize and mitigate fire risk. Compliance with these 

codes and standards is ensured through the City’s and NBFD’s development review and building 

plan check process. For example, fire hydrants would be installed at key locations within the 

project site, as required by NBFD to meet the hose-pull requirements and provide adequate fire 

access for the land uses of the Proposed Project. Knox boxes would also be required where 

necessary (i.e., stairwells where the doors are locked for entry, vehicular and parking structure 

gated entries) to provide access for NBFD personnel. 

After implementation of PS-1, project impacts would be less than significant. 

Mitigation Measures 

PS-1 The project applicant/developer shall comply with the following measures related to 
fire protection and emergency services: 

Prior to the issuance of a building permit, the project applicant/developer shall provide payment 

to the City of Newport Beach equivalent to the cost for purchasing and equipping a new rescue 

ambulance with patient transport and advanced life support (“ALS”) capabilities to be located at 

Santa Ana Heights Fire Station No. 7. Because the cost of the ambulance exceeds the Project’s 
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pro rata contribution to its cumulative impact, the Project applicant shall be entitled to 

reimbursement from the City on a pro rata share basis, as determined by the City. 

The project applicant/developer shall participate, on a pro-rata basis, in any City-approved funding 

program for up to an additional six firefighter/paramedic personnel, as may be needed to fund 

staff for the new paramedic unit. The funding program may be a community facilities district or 

other funding program. Prior to the issuance of a building permit, the project applicant/developer 

shall execute a written agreement with the City of Newport Beach to participate in such a funding 

program if the City determines one is necessary and forms it prior to the City’s issuance of the 

Project’s first Certificate of Occupancy. 

B. SIGNIFICANT UNAVOIDABLE ADVERSE IMPACTS 

There are no significant unavoidable adverse impacts.  

VI. FINDINGS REGARDING ALTERNATIVES 

CEQA requires that an EIR include a discussion of reasonable project alternatives that would 

“feasibly attain most of the basic objectives of the project, but would avoid or substantially lessen 

any significant effects of the project, and evaluate the comparative merits of the alternatives” 

(CEQA Guidelines § 15126.6[a]).  

The Proposed Project would result in potentially significant environmental effects prior to 

mitigation in the areas of air quality, biological resources, cultural resources, hazards and 

hazardous materials, and public services (fire protection and emergency services). However, with 

mitigation, impacts to these three topical areas would be avoided or reduced to less than 

significant levels. No significant and unavoidable impact would occur under implementation of the 

Proposed Project. 

A. ALTERNATIVES CONSIDERED AND REJECTED DURING THE SCOPING/PROJECT 
PLANNING PROCESS 

The following is a discussion of the alternative considered during the scoping and planning 

process and the reasons why it was not selected for detailed analysis in the DEIR. 

Alternative Development Areas. CEQA requires that the discussion of alternatives focus on 

alternatives to the project or its location that are capable of avoiding or substantially lessening 

any significant effects of the project. The key question and first step in the analysis is whether any 

of the significant effects of the project would be avoided or substantially lessened by putting the 

project in another location. Only locations that would avoid or substantially lessen any of the 

significant effects of the project need be considered for inclusion in the EIR (CEQA Guidelines 

Section 15126.6[f][2][A]). Key factors in evaluating the feasibility of potential offsite locations for 

EIR project alternatives include:  

 If it is in the same jurisdiction. 

 Whether development as proposed would require a General Plan Amendment.  
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 Whether the project applicant could reasonably acquire, control, or otherwise have access to 

the alternative site (or the site is already owned by the proponent). (CEQA Guidelines Section 

15126.6[f][1])  

The project applicant does not own or control other comparable property in the City, and the 

Proposed Project does not require a General Plan Amendment or Planned Community 

Development Plan Amendment. Moreover, the Proposed Project does not result in any significant, 

unavoidable impacts. Impacts that would be potentially significant prior to mitigation include air 

quality, biological resources, cultural resources, hazards and hazardous materials, and public 

services (fire protection and emergency services). Air quality measures are associated with the 

project’s construction phase. Biological resource mitigation is limited to measures to protect 

migratory birds (potentially nesting birds at construction), and cultural resources mitigation 

includes archaeological and paleontological monitoring. These mitigation measures are likely to 

be required at any comparable alternative site in the City. The potential hazard is the detection of 

perchloroethylene (PCE), listed as a carcinogen under Proposition 65, in soil vapor from under 

the site at concentrations above the California Human Health Screening Level for residential land 

use. This will be mitigated to less than significant by required structural improvements (subslab 

ventilation system, membrane barrier and trench dams and conduit seals). For public services, 

the mitigation is to provide funding for an ambulance and to provide a pro rata share of the cost 

of increasing firefighter staffing. This measure likely would be required for any project that would 

increase demand for fire services and prompt a need for increased staffing in the City.  

Conclusion:  Based on this review, there are no feasible alternative project sites within the City 

that would accommodate the Proposed Project and reduce or eliminate significant environmental 

impacts.   Therefore, this alternative was considered but rejected from further consideration. 

B. ALTERNATIVES SELECTED FOR FURTHER ANALYSIS 

Based on the CEQA criteria, the following two alternatives were determined to represent a 

reasonable range of alternatives which have the potential to feasibly attain most of the basic 

objectives of the project but which may avoid or substantially lessen any the environmental effects 

of the project.  

No Project Alternative 

This alternative assumes that the existing commercial development on the site would remain, and 

leases would be extended/renewed to continue commercial operations at the site. Under this 

alternative, no demolition of existing buildings would occur. 

Finding: The City Council rejects the No Project/No Development Alternative on the basis of 

policy and economic factors as explained herein. (See Pub. Resources Code, § 21061.1; CEQA 

Guidelines, § 15364; see also City of Del Mar v. City of San Diego (1982) 133 Cal.App.3d 410, 

417; California Native Plant Soc. v. City of Santa Cruz (2009) 177 Cal.App.4th 957, 1001; 

Sequoyah Hills Homeowners Assn. v. City of Oakland (1993) 23 Cal.App.4th 704, 715.) Specific 

economic, legal, social, technological, or other considerations, including provision of employment 

opportunities for highly trained workers, make infeasible this project alternative identified in the 
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FEIR. The No Project alternative would lessen environmental impacts in the areas of air quality, 

biological resources, cultural resources, geology and soils, greenhouse gas emissions, hazards 

and hazardous materials, public services, tribal cultural resources, and utilities and service 

systems. Compared to the Proposed Project, this alternative would have greater impacts related 

to aesthetics, hydrology and water quality, land use and planning, population and housing, and 

recreation. Overall, the No Project alternative would reduce impacts for nine environmental 

categories and increase impacts for six categories. Assuming full occupancy for the existing 

commercial buildings under the No Project alternative, this alternative could introduce a new 

significant impact for traffic. The inconsistency with the goals of the Newport Beach General Plan 

and Residential Overlay of the Newport Place Planned Community Development Plan vision for 

this area is an important land use consideration (impact greater than Proposed Project). Overall, 

the No Project alternative would result in a similar level of environmental impacts, but very 

different impacts. It would not be considered environmentally superior. 

Moreover, the No Project alternative would prevent redevelopment of the project site. Therefore, 

none of the project objectives would be achieved under this alternative. The No Project alternative 

would not provide any of the project benefits that would occur with implementation of the Proposed 

Project, including enhancement of the site’s character and design, dedication of publicly-

accessible park space, sustainable development improvements (such as low-impact 

development, source control, site design, and treatment control best management practices that 

would improve drainage and water quality); economic revitalization, and affordable housing 

Reduced Height and Density Alternative 

Under this alternative, the project’s building height would be kept under the 55 feet. As a result, 

the fifth floor of residential units (63 units), 7,955 square-foot amenity deck, a top of parking 

structure would all be eliminated. The retail, park, and residential amenities would remain the 

same as the Proposed Project. As shown in Table 1-1, this alternative would include a total of 

287 residential units, and the maximum structure height would be 55 feet.  

Finding: The City Council rejects the Reduced Height and Density Alternative on the basis of 
policy and economic factors as explained herein. (See Pub. Resources Code, § 21061.1; CEQA 
Guidelines, § 15364; see also City of Del Mar v. City of San Diego (1982) 133 Cal.App.3d 410, 
417; California Native Plant Soc. v. City of Santa Cruz (2009) 177 Cal.App.4th 957, 1001; 
Sequoyah Hills Homeowners Assn. v. City of Oakland (1993) 23 Cal.App.4th 704, 715.) Specific 
economic, legal, social, technological, or other considerations, including provision of employment 
opportunities for highly trained workers, make infeasible this project alternative identified in the 
FEIR. 

The Reduced Height and Density alternative would lessen environmental impacts in the areas of 

air quality, greenhouse gas emissions, noise (operational), public services, recreation, 

transportation and traffic, and utilities and service systems. Impacts would be very similar for 

aesthetics, biological and cultural resources, geology and soils, hazards, hydrology and water 

quality, and land use and planning. This alternative would increase impacts to population and 

housing (jobs-housing balance). As with the Proposed Project, all impacts would be mitigated to 

less than significant. Overall, impacts under this alternative would be reduced in comparison to 

the Proposed Project. 

Planning Commission - February 21, 2019 
Item No. 2a Additional Materials Received 

Newport Crossings Mixed Use Project (PA2017-107)



Newport Crossings Mixed Use Project 
CEQA Findings of Fact -31- 

The Reduced Height and Density alternative would represent a similar project as the Proposed 

Project, only with fewer housing units and less overall development intensity. Accordingly, as 

shown in Table 7-7, several of the project objectives would be achieved, but to a lesser extent. 

These includes objectives related to provision of housing, local jobs-housing balance, and onsite 

private recreation amenities. In addition, the Reduced Height and Density alternative would not 

allow for the provision of the 91 density bonus units allowed under both the City’s zoning code 

and Government Code Section 65915 for the project. Instead, only 28 units associated with this 

alternative would be density bonus units. 
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1. Mitigation Monitoring and Reporting Program 

1.1 PURPOSE OF MITIGATION MONITORING AND REPORTING 
PROGRAM 

This Mitigation Monitoring and Reporting Program has been developed to provide a vehicle by which to 

monitor mitigation measures and conditions of  approval outlined in the Newport Crossings Mixed Use Project 

Draft Environmental Impact Report (DEIR), State Clearinghouse No. 2017101067. The Mitigation Monitoring 

and Reporting Program (MMRP) has been prepared in conformance with Section 21081.6 of  the Public 

Resources Code and City of  Newport Beach Monitoring Requirements. Section 21081.6 states: 

(a) When making findings required by paragraph (1) of  subdivision (a) of  Section 21081 or 

when adopting a mitigated negative declaration pursuant to paragraph (2) of  subdivision 

(c) of  Section 21080, the following requirements shall apply: 

(1) The public agency shall adopt a reporting or monitoring program for the changes 

made to the project or conditions of  project approval, adopted in order to mitigate 

or avoid significant effects on the environment. The reporting or monitoring program 

shall be designed to ensure compliance during project implementation. For those 

changes which have been required or incorporated into the project at the request of  

a responsible agency or a public agency having jurisdiction by law over natural 

resources affected by the project, that agency shall, if  so requested by the lead or 

responsible agency, prepare and submit a proposed reporting or monitoring program. 

(2) The lead agency shall specify the location and custodian of  the documents or other 

material which constitute the record of  proceedings upon which its decision is based. 

The State CEQA Guidelines Section 15097 provides clarification of  mitigation monitoring and reporting 

requirements and guidance to local lead agencies on implementing strategies. The reporting or monitoring 

program must be designed to ensure compliance during project implementation. The City of  Newport Beach 

is the lead agency for the Newport Crossings Mixed Use project and is therefore responsible for implementing 

the MMRP. The MMRP has been drafted to meet the requirements of  Public Resources Code Section 21081.6 

as a fully enforceable monitoring program. 

The MMRP consists of  the mitigation program and the measures to implement and monitor the mitigation 

program. The MMRP defines the following for the mitigation measure outlined in Table 1, Mitigation Monitoring 

Requirements: 

 Definition of  Mitigation. The mitigation measure contains the criteria for mitigation, either in the form 

of  adherence to certain adopted regulations or identification of  the steps to be taken in mitigation. 
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 Responsible Party or Designated Representative. Unless otherwise indicated, the project applicant is 

the responsible party for implementing the mitigation, and the City of  Newport Beach or a designated 

representative is responsible for monitoring the performance and implementation of  the mitigation 

measures. To guarantee that the mitigation measure will not be inadvertently overlooked, a supervising 

public official acting as the Designated Representative is the official who grants the permit or authorization 

called for in the performance. Where more than one official is identified, permits or authorization from all 

officials shall be required. 

 Time Frame. In each case, a time frame is provided for performance of  the mitigation measure or review 

of  evidence that mitigation has taken place. The performance points selected are designed to ensure that 

impact-related components of  project implementation do not proceed without establishing that the 

mitigation is implemented or ensured. All activities are subject to the approval of  all required permits from 

local, state, and federal agencies with permitting authority over the specific activity. 

The numbering system in Table 1 corresponds with the numbering system used in the DEIR. The last column 

of  the MMRP table will be used by the parties responsible for documenting when implementation of  the 

mitigation measure has been completed. The ongoing documentation and monitoring of  mitigation compliance 

will be completed by the City of  Newport Beach. The completed MMRP and supplemental documents will be 

kept on file at the City of  Newport Beach Community Development Department Planning Division. 

1.2 PROJECT LOCATION 

The approximately 5.69-acre project site is in the northern end of  the City of  Newport Beach (City). The 

project site is in the City’s “Airport Area” planning subarea, which is bounded by Campus Drive to the north 

and west, SR-73 to the south, and Jamboree Road to the east. Within the Airport Area are established planned 

community development plans. The project site is in the Newport Place Planned Community. The site is 

generally bounded by Corinthian Way to the northeast, Martingale Way to the east, Scott Drive to the northwest, 

and Dove Street to the southwest. The site is approximately 0.2 mile east of  John Wayne Airport. 

The project site is pentagonal-shaped area comprising three legal lots; four Assessor Parcel Numbers (APNs): 

427-172-02, -03, -05, and -06. Given the odd shape of  the property, it does not have a definable width or depth. 

1.3 PROJECT SUMMARY 

The site is currently improved with the 58,277-squarefoot MacArthur Square shopping center, which was built 

in 1974. The shopping center consists of  eight single-story commercial/retail buildings, surface parking, and 

various landscape (e.g., ornamental trees, shrubs) and hardscape improvements. MacArthur Square is 

characterized as an aging, underutilized, and underperforming shopping center that supports a variety of  retail 

and commercial business, including restaurants and retail shops. Current tenants include several restaurants, a 

dance studio, retail stores, and professional and medical offices. 

Project development includes demolition of  approximately 58,277 square feet of  existing buildings, surface 

parking for 462 vehicles, and hardscape improvements of  MacArthur Square. Project development also requires 

removal of  a number of  ornamental trees and other landscape improvements. 
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Upon clearing, the approximately 5.69-acre project site would be redeveloped with the proposed Newport 

Crossings Mixed Use project (proposed project). The proposed project would consist of  the development of  

a multistory building that would house 350 apartment units, 2,000 square feet of  “casual-dining” restaurant 

space, and 5,500 square feet of  retail space. The project also includes the development of  a 0.5-acre public 

park. 

The established Newport Place Planned Community Development Standards (Residential Overlay) allow for a 

maximum residential density of  50 dwelling units per net acre; a minimum of  30 percent of  the units in 

residential developments are required to be affordable to lower-income households.  With a 30 percent 

allocation for lower-income households, the proposed project is entitled to the maximum 35 percent density 

bonus (91 additional units), increasing the total project density to 350 units.  
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Table 1 Mitigation Monitoring Requirements 

Mitigation Measure 
Responsibility for 
Implementation Timing 

Responsibility for 
Monitoring 

Monitor 
(Signature Required) 
(Date of Compliance) 

5.1 AIR QUALITY 

AQ-1 The construction contractor shall implement the following measure 
to reduce construction exhaust emissions during rough grading and 
rough grading soil hauling activities: 

 Hauling of soil generated from rough grading activities shall be 
limited to a maximum of 269 trucks per day (538 one-way haul 
trips per day if 14-cubic-yard trucks are used) assuming a one-
way haul distance of 20 miles. If the one-way truck haul 
distance for export of soil from rough grading activities is 
greater than 20 miles, as identified by the contractor(s), hauling 
shall be restricted to no more than 10,760 miles per day.  

 

 Rough grading and rough grading soil hauling activities shall 
not overlap with other construction activities (demolition, site 
preparation, utilities, etc.) 

 

These requirements shall be noted on all construction management 
plans and verified by the City of Newport Beach prior to issuance of 
any construction permits and during rough grading and rough 
grading soil hauling activities.  

Project Applicant; 
Construction Contractor 

During grading and 
construction 

City of Newport Beach 
Community Development 
Department – Planning 

Division 

 

AQ-2 The construction contractor shall implement the following measure 
to reduce construction exhaust emissions during demolition and 
demolition debris material export activities: 

 Hauling of building demolition debris shall be limited to a 
maximum of 47 trucks per day (94 one-way haul trips per day if 
18-cubic-yard trucks are used) assuming a one-way haul 
distance of 30 miles. If the one-way truck haul distance for 
export of building demolition debris is greater than 30 miles, as 
identified by the contractor(s), hauling shall be restricted to no 
more than 2,850 miles per day.  

Project Applicant; 
Construction Contractor 

During grading and 
construction 

City of Newport Beach 
Community Development 
Department – Planning & 

Building Division 
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Table 1 Mitigation Monitoring Requirements 

Mitigation Measure 
Responsibility for 
Implementation Timing 

Responsibility for 
Monitoring 

Monitor 
(Signature Required) 
(Date of Compliance) 

 All demolition and demolition debris (building asphalt) hauling 
activities shall not overlap with other non-demolition 
construction activities (rough grading, site preparation, utilities, 
etc.). 

These requirements shall be noted on all construction 
management plans and verified by the City of Newport Beach 
prior to issuance of any construction permits and during 
demolition and demolition debris hauling activities. 

AQ-3 Construction contractors shall, at minimum, use equipment that 
meets the EPA’s Tier 4 emissions standards for off-road diesel-
powered construction equipment of 50 horsepower or greater for all 
phases of construction activities, unless it can be demonstrated to 
the City of Newport Beach Building Division with substantial 
evidence that such equipment is not available. Any emissions 
control device used by the contractor shall achieve emissions 
reductions that are no less than what could be achieved by Tier 4 
emissions standards for a similarly sized engine, as defined by the 
California Air Resources Board’s regulations. 

Prior to construction , the project engineer shall ensure that all 
construction (e.g., demolition and grading) plans clearly show the 
requirement for EPA Tier 4 emissions standards for construction 
equipment of 50 horsepower or greater for the specific activities 
stated above. During construction, the construction contractor shall 
maintain a list of all operating equipment in use on the construction 
site for verification by the City of Newport Beach. The construction 
equipment list shall state the makes, models, and numbers of 
construction equipment onsite. Equipment shall be properly 
serviced and maintained in accordance with the manufacturer’s 
recommendations. Construction contractors shall also ensure that 
all nonessential idling of construction equipment is restricted to 5 
minutes or less in compliance with Section 2449 of the California 
Code of Regulations, Title 13, Article 4.8, Chapter 9. 

Project Applicant, 

Construction Contractor 

Prior to construction  City of Newport Beach 
Community Development 
Department – Planning & 

Building Division 
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5.2  BIOLOGICAL RESOURCES 

BIO-1 Prior to the commencement of any proposed actions (e.g., site 
clearing, demolition, grading) during the breeding/nesting season 
(September 1 through February 15), a qualified biologist contracted 
by the project applicant shall conduct a preconstruction survey(s) to 
identify any active nests in and adjacent to the proposed project site 
no more than three days prior to initiation of the action. If the 
biologist does not find any active nests that would be potentially 
impacted, the proposed action may proceed. However, if the 
biologist finds an active nest within or directly adjacent to the action 
area (within 100 feet) and determines that the nest may be 
impacted, the biologist shall delineate an appropriate buffer zone 
around the nest using temporary plastic fencing or other suitable 
materials, such as barricade tape and traffic cones. The buffer zone 
shall be determined by the biologist in consultation with applicable 
resource agencies and in consideration of species sensitivity and 
existing nest site conditions, and in coordination with the 
construction contractor. The qualified biologist shall serve as a 
construction monitor during those periods when construction 
activities occur near active nest areas to ensure that no inadvertent 
impacts on these nests occur. Only specified construction activities 
(if any) approved by the qualified biologist shall take place within 
the buffer zone until the nest is vacated. At the discretion of the 
qualified biologist, activities that may be prohibited within the buffer 
zone include but not be limited to grading and tree clearing. Once 
the nest is no longer active and upon final determination by the 
biologist, the proposed action may proceed within the buffer zone. 

The qualified biologist shall prepare a survey report/memorandum 
summarizing his/her findings and recommendations of the 
preconstruction survey. Any active nests observed during the 
survey shall be mapped on a current aerial photograph, including 
documentation of GPS coordinates, and included in the survey 
report/memorandum. The completed survey report/memorandum 
shall be submitted to the City of Newport Beach Community 

Project Applicant; 
Certified Biologist; 

Construction Contractor 

Prior to commencement 
of any proposed actions 

(e.g., site clearing, 
demolition, grading) 

City of Newport Beach 
Community Development 
Department – Planning 

Division 
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Development Department prior to construction-related activities that 
have the potential to disturb any active nests during the nesting 
season. 

5.3  CULTURAL RESOURCES 

CUL-1 Prior to the issuance of a grading permit by the City of Newport 
Beach, the project applicant shall retain a qualified archaeologist to 
periodically monitor ground-disturbing activities onsite and provide 
documentation of such retention to the City of Newport Beach 
Community Development Director. The archaeologist shall train 
project construction workers on the types of archaeological 
resources that could be found in site soils. The archaeologist shall 
periodically monitor project ground-disturbing activities. During 
construction activities, if Native American resources (i.e. Tribal 
Cultural Resources) are encountered,  a Cultural Resource 
Monitoring and Discovery Plan (CRMDP) shall be created and 
implemented to lay out the proposed personnel, methods, and 
avoidance/recovery framework for tribal cultural resources 
monitoring and evaluation activities within the project area. A 
consulting Native American tribe shall be retained and 
compensated as a consultant/monitor for the project site from the 
time of discovery to the completion of ground disturbing activities to 
monitor grading and excavation activities. If archaeological 
resources are encountered, all construction work within 50 feet of 
the find shall cease, and the archaeologist shall assess the find for 
importance and whether preservation in place without impacts is 
feasible. Construction activities may continue in other areas. If, in 
consultation with the City and affected Native American tribe (as 
deemed necessary), the discovery is determined to not be 
important, work will be permitted to continue in the area. Any 
resource that is not Native American in origin and that cannot be 
preserved in place shall be curated at a public, nonprofit institution 
with a research interest in the materials, such as the South Central 
Coastal Information Center at California State University, Fullerton. 

Project Applicant; 

Certified Archaeologist; 

Construction Contractor 

Prior to issuance of 
grading permits 

City of Newport Beach 
Community Development 
Department – Planning & 

Building Division 
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CUL-2 Prior to the issuance of a grading permit by the City of Newport 
Beach, the project applicant shall retain a qualified paleontologist to 
be available on-call during ground-disturbing activities onsite and 
provide documentation of such retention to the City of Newport 
Beach Community Development Director. If fossils are 
encountered, all construction work within 50 feet of the find shall 
cease, and the paleontologist shall assess the find for importance. 
Construction activities may continue in other areas. If, in 
consultation with the City, the discovery is determined to not be 
important, work will be permitted to continue in the area. Any 
resource shall be curated at a public, nonprofit institution with a 
research interest in the materials, such as the Natural History 
Museum of Los Angeles County or the Cooper Center (a 
partnership between California State University, Fullerton and the 
County of Orange).. 

Project Applicant; 

Certified Paleontologist; 
Construction Contractor 

Prior to issuance of 
grading permits 

City of Newport Beach 
Community Development 
Department – Planning 

Division 

 

5.4  HAZARDS AND HAZARDOUS MATERIALS  

HAZ-1 Before the City of Newport Beach issues a grading permit for the 
proposed project, the City of Newport Beach Chief Building Official 
or his/her designee shall verify that a passive ventilation system 
conforming to the following specifications has been included on 
project building plans. The City of Newport Beach Community 
Development Department shall verify that the ventilation system is 
built to such specifications during project construction. 

 Subslab Ventilation System: A subslab collection and 
ventilation system shall be installed under the residential 
building. The system shall consist of a series of PVC (polyvinyl 
chloride) gas collection pipes embedded in a permeable gravel 
layer. The collection pipes shall be networked together and 
vented to the atmosphere. The purpose of the vent system will 
be to prevent the buildup or accumulation of VOCs in the 
underlying soil; the gases instead are passively diverted into the 
venting system and safely discharged to the atmosphere away 
from occupied areas and air intake vents. 

Project Applicant; 
Construction Contractor 

Prior to issuance of 
grading permits 

City of Newport Beach 
Community Development 

Department – Building 
Division 
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 Membrane Barrier: A horizontal synthetic membrane or a 
sprayed-on liner shall be placed over the granular collection 
layer. The membrane provides a barrier to the intrusion of 
subsurface gases. 

 

 Utility Trench Dam and Conduit Seals: Gas barriers shall be 
installed in the permeable backfill of utility trenches or the 
hollow spaces of electrical or cable conduit piping to prevent 
gases from migrating laterally into the soils beneath the 
building. The conduit seals can consist of polyurethane foam 
that is injected into the conduit piping at the point where the 
conduit enters the structure to prevent the infiltration of 
subsurface gases into interior space. 

HAZ-2 Prior to issuance of the first building permit, soil and soil vapor 
samples shall be collected from beneath the former Enjay Cleaners 
and soil samples shall be collected from beneath the proposed 0.5-
acre public park site and tested for Volatile Organic Compounds 
(VOC) and Organochlorine Pesticides (OCP), respectively. The 
results shall be submitted to the Orange County Health Care 
Agency and City Building Official. In the event that soil 
concentrations exceed site-specific cleanup goals, affected soils 
shall be removed and properly treated/disposed of. Should soil 
vapor concentrations exceed site-specific cleanup goals, short-term 
soil vapor extraction and treatment shall be performed to reduce 
soil vapor concentrations. Institutional controls will be required if the 
soil and soil gas cannot achieve the cleanup goals for residential 
land use, and/or vapor mitigation measure (e.g., passive ventilation 
system) are implemented to protect the future building receptors.  

Project Applicant; 
Construction Contractor 

Prior to issuance of the 
first building permit 

City of Newport Beach 
Community Development 

Department – Building 
Division 
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5.5  PUBLIC SERVICES  

PS-1 The project applicant/developer shall comply with the following 
measures related to fire protection and emergency services: 

 Prior to the issuance of a building permit, the project 
applicant/developer shall provide payment to the City of 
Newport Beach equivalent to the cost for purchasing and 
equipping a new rescue ambulance with patient transport and 
advanced life support (ALS) capabilities to be located at Santa 
Ana Heights Fire Station No. 7. Because the cost of the 
ambulance exceeds the Project’s pro rata contribution to its 
cumulative impact, the Project applicant shall be entitled to 
reimbursement from the City on a pro rata share basis, as 
determined by the City. 

 The project applicant/developer shall participate, on a pro-rata 
basis, in any City-approved funding program for up to an 
additional six firefighter/paramedic personnel, as may be 
needed to fund staff for the new paramedic unit. The funding 
program may be a community facilities district or other funding 
program. Prior to the issuance of a building permit, the project 
applicant/developer shall execute a written agreement with the 
City of Newport Beach to participate in such a funding program 
if the City determines one is necessary and forms it prior to the 
City’s issuance of the Project’s first Certificate of Occupancy. 

Project Applicant Prior to issuance of 
building permits 

City of Newport Beach 
Community Development 
Department – Planning 

Division 
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