
April 24, 2018, Council Agenda Item IV.A Comments 

The following comments on an item on the Newport Beach City Council agenda are submitted by: 

  Jim Mosher ( jimmosher@yahoo.com ), 2210 Private Road, Newport Beach 92660  (949-548-6229) 

Item IV.A.  PUBLIC EMPLOYEE APPOINTMENT 

1. There is a Serious Problem with this Item

While I believe the appointment of a city manager is one of the most important decisions a City 

Council ever makes, and while I strongly encourage extensive discussion of it, I object equally 

strongly to this item as noticed: 

IV. CLOSED SESSION

A. PUBLIC EMPLOYEE APPOINTMENT
(Government Code Section 54957(b)(1)): 1 matter

Title: Initiation of Recruitment Process for New City Manager

“Initiation of Recruitment Process for New City Manager” is neither a job title nor, to the best 

of my knowledge, a topic that the Brown Act allows to be discussed in private. Yet from the 

agenda it appears that is precisely what the Council is being invited to do -- and for more than two 

hours (and possibly with unknown parties present?), as supposedly allowed by Government Code 

Section 54957(b)(1). 

2. Explanation of the Problem

Among other things, the recruitment process was already initiated, in public, by Item 12 (“City 

Manager Employment Agreement Amendment and Commencement of Process for Recruitment 

of New City Manager”) on the April 10, 2018, agenda, and until actual candidates have been 

identified for evaluation, I believe all discussion of the recruitment process should be, and I think 

is legally required to take place in public -- as, for example, in Item 11 (“Selection of an Executive 

Search Firm to Assist in the Recruitment of a New City Manager”) on the present agenda. 

Specifically, Government Code Section 54957(b)(1) reads as follows: 

(b) (1) Subject to paragraph (2) [expanding on the handling of the “complaints or charges”

mentioned later in the sentence], this chapter shall not be construed to prevent the legislative

body of a local agency from holding closed sessions during a regular or special meeting to

consider the appointment, employment, evaluation of performance, discipline, or dismissal

of a public employee or to hear complaints or charges brought against the employee by

another person or employee unless the employee requests a public session.

It is one of the very limited exceptions to the general rule that of city councils “It is the intent of the 

law that their actions be taken openly and that their deliberations be conducted openly” and “The 

people, in delegating authority, do not give their public servants the right to decide what is good 

for the people to know and what is not good for them to know” (Gov. Code Sec. 54950). 

It has been long recognized in both case law and commentary that the Brown Act’s 

employment/appointment exception applies only to specific, identifiable persons.  
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As explained in the League of California Cities’ Open & Public V: A Guide To The Ralph M Brown 

Act (2016, page 46):  “The purpose of this exception — commonly referred to as the “personnel 

exception” — is to avoid undue publicity or embarrassment for an employee or applicant 

for employment and to allow full and candid discussion by the legislative body; thus, it is 

restricted to discussing individuals, not general personnel policies” [San Diego Union v. City 

Council (1983) 146 Cal.App.3d 947, 955] 

In the present case, where the proposed discussion is about “process” not people, there is no 

identifiable individual being considered for appointment (either employee or applicant), and hence 

no one who needs to be protected from embarrassment or from public exposure of candid 

conversation about him or her. 

While I appreciate the Council members may feel they can speak more freely in private about a 

hot-button issue like the eventual selection of a new City Manager, as explained in the California 

Attorney General’s 2003 Brown Act pamphlet (Sec. VI.1.A): “The fact that material may be 

sensitive, embarrassing or controversial does not justify application of a closed session 

unless it is authorized by some specific exception. (Rowen v. Santa Clara Unified School 

District (1981) 121 Cal.App.3d 231, 235.) Rather, in many circumstances these 

characteristics may be further evidence of the need for public scrutiny and participation in 

discussing such matters.” 

The case cited (Rowen), incidentally, disposed of the question of whether the “personnel 

exception” could be used to allow private discussion of the qualifications of outside contractors, 

much like the recruiters being considered in the present agenda Item 11.  It cannot, because 

most contractors are not being hired to act as government employees.  

A later case, Duval v. Board of Trustees (2001) 93 Cal.App.4th 902, considered whether the 

“employee evaluation” exception could be used to formulate the questions to be explored during a 

future evaluation.  It held that it could, but, again, only because the questions were targeted at the 

evaluation of a specific current employee, the privacy of whose personnel record could be 

compromised by revelation of the questions being asked about him in closed session.  

And while the Duval court reached even that limited conclusion only after opining that the 

plaintiffs in their case interpreted the Brown Act personnel exceptions too narrowly, it should be 

noted that the idea the Brown Act exceptions are to be construed narrowly has since been 

enshrined in the California Constitution with the overwhelming passage of Proposition 42 in 2014, 

which added Section 3(b)(2) to Article 1 (the California Declaration of Rights): “A statute … shall 

be broadly construed if it furthers the people’s right of access, and narrowly construed if it 

limits the right of access.” 

Hence any expansion of the Brown Act’s “personnel exception” beyond the present 

understanding of it1 as applying only to discussion related to specific individuals is highly 

disfavored.  

                                                

1 See, for example, Atkinson, Andelson, Loya, Ruud & Romo’s Open Public Meeting 

Requirements Under The Brown Act And California Education Code (2016): “The closed session 

discussion must relate to a particular individual” 

https://www.cacities.org/Resources-Documents/Resources-Section/Open-Government/Open-Public-2016.aspx#page=48
https://www.cacities.org/Resources-Documents/Resources-Section/Open-Government/Open-Public-2016.aspx#page=48
http://scholar.google.com/scholar_case?case=17815192278783221941
http://ag.ca.gov/publications/2003_Main_BrownAct.pdf#page=30
https://scholar.google.com/scholar_case?case=10713412214288037418
http://scholar.google.com/scholar_case?case=18241652140733695290
https://repository.uchastings.edu/ca_ballot_props/1330/
https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?lawCode=CONS&sectionNum=SEC.%203.&article=I
https://www.sbsd.k12.ca.us/cms/lib/CA01001886/Centricity/Domain/47/ICOC%20Docs/Brown%20Act%20Outline%202016.pdf#25
https://www.sbsd.k12.ca.us/cms/lib/CA01001886/Centricity/Domain/47/ICOC%20Docs/Brown%20Act%20Outline%202016.pdf#25
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Nonetheless, as to the employment/appointment exception, Melissa H. Brown and Grant Herndon 

do observe in their Brown Act Handbook for Personnel Administrators (Schools Legal Service, 

August 2017, page F-10):  “A reasonable basis can be asserted to support discussion of 

interview questions in closed session, especially where they are maintained as a confidential 

part of the interview process and where the release of the information could give an unfair 

advantage to a candidate.”   

But the Council is presumably months away from formulating interview questions, so in the 

present case it is completely unclear what reason is being offered to justify the request for a 

closed session. 

3. The Problem Restated 

As noted in Part 1 and substantiated in Part 2, “Initiation of Recruitment Process for New City 

Manager” is a topic of great public interest, and one a city council is most welcome to discuss, 

but not in closed session. And certainly not under the specific open meetings exception cited, 

which applies only to the evaluation of candidates.    

Since the public has to assume the Council has no specific candidates to discuss in closed 

session at this time, and even if it did, since the agenda notice clearly says the Council is 

planning to do something different from evaluating candidates (the “initiation of a recruitment 

process” will presumably lead to the production of candidates to evaluate at some time off in the 

future, but not now), it appears the Council is preparing to hold a closed session without statutory 

authorization, and hence to violate the Brown Act. 

4. The Ask 

In my view, the City Council, or the staff person who prepared the agenda, owes the public of 

Newport Beach a clearer explanation of what, exactly, the City Council proposes to do in closed 

session on April 24, how that differs from April 10’s open session Item 12 and this meeting’s open 

session Item 11, and what provision of the Brown Act allows that to be done behind closed doors 

(ideally with some case law supporting their interpretation if a closed session justification is 

claimed). 

Since the present agenda announces a closed session topic that is not a valid topic for closed 

session, and since it is too late to amend the agenda, the clearer explanation will likely require re-

noticing the item -- hopefully for discussion in open session at a later meeting.  

http://schoolslegalservice.org/wp-content/uploads/sites/15/2017/09/6-Brown-Act.pdf#page=13
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