ATTACHMENT A

MAINTENANCE/REPAIR SERVICES AGREEMENT
WITH MERCHANTS LANDSCAPE SERVICES, INC. FOR
LANDSCAPE SERVICES FOR PARKS & FACILITIES

THIS MAINTENANCE/REPAIR SERVICES AGREEMENT (“Agreement”) is made
and entered into as of this January 1, 2022 (“Effective Date”), by and between the CITY
OF NEWPORT BEACH, a California municipal corporation and charter city (“City”), and
MERCHANTS LANDSCAPE SERVICES, INC., a California corporation (“Contractor”),
whose address is 1510 S. Lyon St. Santa Ana, CA 92705, and whose address is on file
with the California Secretary of State as 1190 Monterey Pass Rd, Monterey Park, CA
91754, and is made with reference to the following:

RECITALS

A. City is a municipal corporation duly organized and validly existing under the laws
of the State of California with the power to carry on its business as it is now being
conducted under the statutes of the State of California and the Charter of City.

B. City desires to engage Contractor to perform annual landscape maintenance
services of City parks and facilities (“Project”).

C. Contractor has been determined by City to be the lowest responsible bidder and
Contractor's bid, and the compensation set forth in this Contract, is based upon
Contractor's careful examination of all Bid documents, line items, and

specifications.

D. Contractor possesses the skill, experience, ability, background, certification and
knowledge to provide the maintenance and/or repair services described in this
Agreement.

E. Contractor has examined the location of all proposed work, carefully reviewed and

evaluated the specifications set forth by City for the Project, is familiar with all
conditions relevant to the performance of services, and has committed to perform
all work required for the compensation specified in this Agreement.

NOW, THEREFORE, it is mutually agreed by and between the undersigned parties
as follows:

1. TERM

The term of this Agreement shall commence on January 1, 2022 (“Effective Date”)
and shall be for one (1) year terminating on December 31, 2022 (“Original Term”), unless
terminated earlier as set forth herein. The term of the Agreement shall automatically
renew for four (4) additional one (1) year terms (each a “Renewal Term”), unless City
provides Contractor written notice of non-renewal at least seven (7) days prior to
expiration of the current term, or the Agreement is terminated earlier as set forth herein.
In any event, the term of the Agreement, including the Original Term and any Renewal
Terms shall not extend beyond December 31, 2026, without a written amendment to this
Agreement.
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2. SERVICES TO BE PERFORMED

2.1 Contractor shall diligently perform all the services described in the Scope
of Services attached hereto as Exhibit A and incorporated herein by reference (“Services”
or “Work”). As a material inducement to City entering into this Agreement, Contractor
represents and warrants that Contractor is a provider of first class work and Contractor is
experienced in performing the Work contemplated herein and, in light of such status and
experience, Contractor covenants that it shall follow community professional standards
with the ordinary degree of skill and care that would be used by other reasonably
competent practitioners of the same discipline under similar circumstances, in performing
the Work required hereunder, and that all materials will be of good quality.

22 Contractor shall perform all Work required to be performed, and shall
provide and furnish all the labor, materials, necessary tools, expendable equipment and
all utility and transportation services necessary for the Project.

23 With respect to the on-call Services described in Exhibit A, upon written
request from the Project Administrator as defined herein, Contractor shall provide a letter
proposal for Services requested by the City (hereinafter referred to as the “Letter
Proposal”). The Letter Proposal shall include the following:

2.3.1 A detailed description of the Services to be provided;

2.3.2 The position of each person to be assigned to perform the Services,
and the name of the individuals to be assigned, if available;

2.3.3 The estimated number of hours and cost to complete the Services;
and

2.3.4 The time needed to finish the specific project or Services.

2.4 No on-call Services shall be provided until the Project Administrator has
provided written acceptance of the Letter Proposal. Once authorized to proceed,
Contractor shall diligently perform the duties in the approved Letter Proposal.

3. TIME OF PERFORMANCE

3.1 Time is of the essence in the performance of Services under this
Agreement and Contractor shall perform the Services in accordance with the schedule
included in Exhibit A. In the absence of a specific schedule, the Services shall be
performed to completion in a diligent and timely manner. The failure by Contractor to
strictly adhere to the schedule set forth in Exhibit A, if any, or perform the Services in a
diligent and timely manner may result in termination of this Agreement by City.

3.2 Notwithstanding the foregoing, Contractor shall not be responsible for
delays due to causes beyond Contractor’s reasonable control. However, in the case of
any such delay in the Services to be provided for the Project, each party hereby agrees
to provide notice within two (2) calendar days of the occurrence causing the delay to the
other party so that all delays can be addressed.
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3.3 Contractor shall submit all requests for extensions of time for
performance in writing to the Project Administrator as defined herein, not later than two
(2) calendar days after the start of the condition that purportedly causes a delay. The
Project Administrator shall review all such requests and may grant reasonable time
extensions for unforeseeable delays that are beyond Contractor’'s control.

3.4 For all time periods not specifically set forth herein, Contractor shall
respond in the most expedient and appropriate manner under the circumstances, by fax,
hand-delivery or mail.

4, COMPENSATION TO CONTRACTOR

4.1 City shall pay Contractor for the Services on a time and expense not-to-
exceed basis in accordance with the provisions of this Section and the Schedule of Billing
Rates attached hereto as Exhibit B and incorporated herein by reference. Except as
otherwise provided herein, no rate changes shall be made during the term of this
Agreement without the prior written approval of City. Contractor's compensation for all
Services performed in accordance with this Agreement, including all reimbursable items,
shall not exceed One Million Nine Hundred Fifty Thousand Dollars and 00/100
($1,950,000.00) for the Original Term and for each Renewal Term (each twelve (12)
month period from January 1 to December 31, commencing with the Effective Date.
Contractor's compensation for all On-Call Services performed during the Original Term
or any Renewal Term and in accordance with this Agreement, including all reimbursable
items, shall not exceed Three Million Dollars and 00/100 ($3,000,000.00), without prior
written amendment to the Agreement. Contractor's compensation for all Services
performed in accordance with this Agreement, including all reimbursable items shall not
exceed a total amount of Thirteen Million One Hundred Fifty Thousand Dollars and
00/100 ($13,150,000.00), without prior written amendment to the Agreement.

4.2 Upon the first anniversary of the Effective Date and upon each
anniversary of the Effective Date thereafter, the billing rates set forth in Exhibit B (“Billing
Rates”) may be adjusted by an increase not to exceed 2.0%. Contractor shall notify City
in writing of any requests for adjustment pursuant to this Section at least thirty (30) days
prior to the Effective Date of such adjustment, and provide updated billing rates. Adjusted
billing rates shall be approved in writing by City prior to use. The maximum adjustment
increase to the Billing Rates, for any year where an adjustment is made pursuant to this
Section, shall not exceed 2.0% of the Billing Rates in effect immediately preceding such
adjustment.

4.3 This compensation includes:
4.3.1 Any loss or damage arising from the nature of the Work;

432 Any loss or damage arising from any unforeseen difficulties or
obstructions in the performance of the Work; and

433 Any expense incurred as a result of any suspension or
discontinuance of the Work, but excludes any loss resulting from earthquakes of a
magnitude in excess of 3.5 on the Richter Scale and tidal waves, including tsunamis, and
which loss or expense occurs prior to acceptance of the Work by City.
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4.4 Contractor shall submit monthly invoices to City describing the Work
performed the preceding month. Contractor's bills shall include the name and/or
classification of employee who performed the Work, a brief description of the Services
performed and/or the specific task in the Scope of Services to which it relates, the date
the Services were performed, the number of hours spent on all Work billed on an hourly
basis, and a description of any reimbursable expenditures. City shall pay Contractor no
later than thirty (30) calendar days after approval of the monthly invoice by City staff.

4.5 City shall reimburse Contractor only for those costs or expenses
specifically identified in Exhibit B to this Agreement, or specifically approved in writing in
advance by City.

4.6 Contractor shall not receive any compensation for Extra Work performed
without the prior written authorization of City. As used herein, “Extra Work” means any
Work that is determined by City to be necessary for the proper completion of the Project,
but which is not included within the Scope of Services and which the parties did not
reasonably anticipate would be necessary at the execution of this Agreement.
Compensation for any authorized Extra Work shall be paid in accordance with Exhibit B.

5. PROJECT MANAGER

5.1 Contractor shall designate a Project Manager, who shall coordinate all
phases of the Project. This Project Manager shall be available to City at all reasonable
times during the Agreement term. Contractor has designated Mark Brower to be its
Project Manager. Contractor shall not remove or reassign the Project Manager or any
personnel listed in Exhibit A or assign any new or replacement personnel to the Project
without the prior written consent of City. City’'s approval shall not be unreasonably
withheld with respect to the removal or assignment of non-key personnel.

52 Contractor, at the sole discretion of City, shall remove from the Project
any of its personnel assigned to the performance of Services upon written request of City.
Contractor warrants that it will continuously furnish the necessary personnel to complete
the Project on a timely basis as contemplated by this Agreement.

6. ADMINISTRATION

This Agreement will be administered by the Public Works Department. City’s
Public Works Director or designee shall be the Project Administrator and shall have the
authority to act for City under this Agreement. The Project Administrator shall represent
City in all matters pertaining to the Services to be rendered pursuant to this Agreement.

7. CITY'S RESPONSIBILITIES

To assist Contractor in the execution of its responsibilities under this Agreement,
City agrees to provide access to and upon request of Contractor, one copy of all existing
relevant information on file at City. City will provide all such materials in a timely manner
so as not to cause delays in Contractor's Work schedule.

MERCHANTS LANDSCAPE SERVICES. INC.
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8. TYPE AND INSTALLATION OF MATERIALS/STANDARD OF CARE

8.1 Contractor shall use only the standard materials described in Exhibit A in
performing Services under this Agreement. Any deviation from the materials described
in Exhibit A shall not be installed or utilized unless approved in advance and in writing by
the Project Administrator.

8.2 All of the Services shall be performed by Contractor or under Contractor’s
supervision. Contractor represents that it possesses the personnel required to perform
the Services required by this Agreement, and that it will perform all Services in a manner
commensurate with community professional standards and with the ordinary degree of
skill and care that would be used by other reasonably competent practitioners of the same
discipline under similar circumstances. All Services shall be performed by qualified and
experienced personnel who are not employed by City. By delivery of completed Work,
Contractor certifies that the Work conforms to the requirements of this Agreement, all
applicable federal, state and local laws and legally recognized professional standards.

8.3 Contractor represents and warrants to City that it has, shall obtain and
shall keep in full force and effect during the term hereof, at its sole cost and expense, all
licenses, permits, qualifications, insurance and approvals of whatsoever nature that is
legally required of Contractor to practice its profession. Contractor shall maintain a City
of Newport Beach business license during the term of this Agreement.

8.4 Contractor shall not be responsible for delay, nor shall Contractor be
responsible for damages or be in default or deemed to be in default by reason of strikes,
lockouts, accidents, acts of God, or the failure of City to furnish timely information or to
approve or disapprove Contractor's Work promptly, or delay or faulty performance by City,
contractors, or governmental agencies.

9. RESPONSIBILITY FOR DAMAGES OR INJURY

9.1 City and all officers, employees and representatives thereof and all
persons and entities owning or otherwise in legal control of the property upon which
Contractor performs the Project and/or Services shall not be responsible in any manner
for any loss or damage to any of the materials or other things used or employed in
performing the Project or for injury to or death of any person as a result of Contractor’s
performance of the Services required hereunder; or for damage to property from any
cause arising from the performance of the Project and/or Services by Contractor, or its
subcontractors, or its workers, or anyone employed by either of them.

9.2 Contractor shall be responsible for any liability imposed by law and for
injuries to or death of any person or damage to property resuiting from defects,
obstructions or from any cause arising from Contractor's Work on the Project and/or
Services, or the Work of any subcontractor or supplier selected by Contractor.

9.3 To the fullest extent permitted by law, Contractor shall indemnify, defend
and hold harmless City, its City Council, boards and commissions, officers, agents,
volunteers, employees, and any person or entity owning or otherwise in legal control of
the property upon which Contractor performs the Project and/or Services contemplated
by this Agreement (collectively, the “Indemnified Parties”) from and against any and all
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claims (including, without limitation, claims for bodily injury, death or damage to property),
demands, obligations, damages, actions, causes of action, suits, losses, judgments,
fines, penalties, liabilities, costs and expenses (including, without limitation, attorneys’
fees, disbursements and court costs) of every kind and nature whatsoever (individually,
a Claim; collectively, “Claims”), which may arise from or in any manner relate (directly or
indirectly) to any breach of the terms and conditions of this Agreement, any Work
performed or Services provided under this Agreement including, without limitation,
defects in workmanship or materials or Contractor's presence or activities conducted on
the Project (including the negligent and/or willful acts, errors and/or omissions of
Contractor, its principals, officers, agents, employees, vendors, suppliers, consultants,
subcontractors, anyone employed directly or indirectly by any of them or for whose acts
they may be liable or any or all of them).

9.4 Notwithstanding the foregoing, nothing herein shall be construed to
require Contractor to indemnify the Indemnified Parties from any Claim arising from the
sole negligence or willful misconduct of the Indemnified Parties. Nothing in this indemnity
shall be construed as authorizing any award of attorneys’ fees in any action on or to
enforce the terms of this Agreement. This indemnity shall apply to all claims and liability
regardless of whether any insurance policies are applicable. The policy limits do not act
as a limitation upon the amount of indemnification to be provided by Contractor.

9.5 Contractor shall perform all Work in a manner to minimize public
inconvenience and possible hazard, to restore other work areas to their original condition
and former usefulness as soon as possible, and to protect public and private property.
Contractor shall be liable for any private or public property damaged during the
performance of the Work by Contractor or its agents.

9.6 To the extent authorized by law, as much of the money due Contractor
under and by virtue of the Agreement as shall be considered necessary by City may be
retained by it until disposition has been made of such suits or claims for damages as
aforesaid.

9.7 Nothing in this Section shall be construed as authorizing any award of
attorneys’ fees in any action to enforce the terms of this Agreement, except to the extent
provided for above.

9.8 The rights and obligations set forth in this Section shall survive the
termination of this Agreement.

10. INDEPENDENT CONTRACTOR

10.1 It is understood that City retains Contractor on an independent contractor
basis and Contractor is not an agent or employee of City. The manner and means of
conducting the Work are under the control of Contractor, except to the extent they are
limited by statute, rule or regulation and the expressed terms of this Agreement. No civil
service status or other right of employment shall accrue to Contractor or its employees.
Nothing in this Agreement shall be deemed to constitute approval for Contractor or any
of Contractor's employees or agents, to be the agents or employees of City. Contractor
shall have the responsibility for and control over the means of performing the Work,
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provided that Contractor is in compliance with the terms of this Agreement. Anything in
this Agreement that may appear to give City the right to direct Contractor as to the details
of the performance of the Work or to exercise a measure of control over Contractor shall
mean only that Contractor shall follow the desires of City with respect to the results of the
Services.

10.2  Contractor agrees and acknowledges that no individual performing
Services or Work pursuant to this Agreement shall: work full-time for more than six (6)
months; work regular part-time service of at least an average of twenty (20) hours per
week for one year or longer; work nine hundred sixty (960) hours in any fiscal year; or
already be a CalPERS member.

11. COOPERATION

Contractor agrees to work closely and cooperate fully with City’'s designated
Project Administrator and any other agencies that may have jurisdiction or interest in the
Work to be performed. City agrees to cooperate with Contractor on the Project.

12. CITY POLICY

Contractor shall discuss and review all matters relating to policy and Project
direction with City’s Project Administrator in advance of all critical decision points in order
to ensure the Project proceeds in a manner consistent with City goals and policies.

13. PROGRESS

Contractor is responsible for keeping the Project Administrator informed on a
regular basis regarding the status and progress of the Project, activities performed and
planned, and any meetings that have been scheduled or are desired.

14. INSURANCE

Without limiting Contractor's indemnification of City, and prior to commencement
of Work, Contractor shall obtain, provide and maintain at its own expense during the term
of this Agreement or for other periods as specified in this Agreement, policies of insurance
of the type, amounts, terms and conditions described in the Insurance Requirements
attached hereto as Exhibit H, and incorporated herein by reference.

15. BONDING - FIXED MAINTENANCE

15.1 For all Fixed Maintenance Work as described in Exhibit A, Contractor
shall obtain, provide and maintain at its own expense during the term of this Agreement:
(1) a Labor and Materials Payment Bond in the amount of one hundred percent (100%)
of the amount payable to the Contractor as set forth in this Agreement and in the form
attached hereto as Exhibit D which is incorporated herein by this reference; and (2) a
Faithful Performance Bond in the amount of one hundred percent (100%) of the total
amount to be paid Contractor as set forth in this Agreement in the form attached hereto
as Exhibit E which is incorporated herein by this reference.

MERCHANTS LANDSCAPE SERVICES, INC.
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15.2 The Labor and Materials Payment Bond and Faithful Perfformance Bond
shall be issued by an insurance organization or surety (1) currently authorized by the
Insurance Commissioner to transact business of insurance in the State of California, (2)
listed as an acceptable surety in the latest revision of the Federal Register Circular 570,
and (3) assigned a Policyholders' Rating A (or higher) and Financial Size Category Class
VIl (or larger) in accordance with the latest edition of Best's Key Rating Guide: Property-
Casualty.

15.3 Contractor shall deliver, concurrently with execution of this Agreement,
the Labor and Materials Payment Bond and Faithful Performance Bond, a certified copy
of the “Certificate of Authority” of the Insurer or Surety issued by the Insurance
Commissioner, which authorizes the Insurer or Surety to transact surety insurance in the
State of California.

16. BONDING - ON-CALL SERVICES

16.1 For any Letter Proposal accepted by City of over Twenty Five Thousand
Dollars and 00/100 ($25,000.00), Contractor shall obtain, provide and maintain at its own
expense during the term of this Agreement: (1) a Labor and Materials Payment Bond in
the amount of one hundred percent (100%) of the total amount to be paid Contractor as
set forth in any Letter Proposal accepted by City of over Twenty Five Thousand Dollars
and 00/100 ($25,000.00), and in the form attached hereto as Exhibit F which is
incorporated herein by this reference; and (2) a Faithful Performance Bond in the amount
of one hundred percent (100%) of the total amount to be paid Contractor as set forth in
any Letter Proposal accepted by City of over Twenty Five Thousand Dollars and 00/100
($25,000.00), and in the form attached hereto as Exhibit G which is incorporated herein
by this reference.

16.2 The Labor and Materials Payment Bond and Faithful Performance Bond
shall be issued by an insurance organization or surety (1) currently authorized by the
Insurance Commissioner to transact business of insurance in the State of California, (2)
listed as an acceptable surety in the latest revision of the Federal Register Circular 570,
and (3) assigned a Policyholders' Rating A (or higher) and Financial Size Category Class
VII (or larger) in accordance with the latest edition of Best's Key Rating Guide: Property-
Casualty.

16.3 Contractor shall deliver, concurrently with City’s approval of any Letter
Proposal over Twenty Five Thousand Dollars and 00/100 ($25,000.00), the Labor and
Materials Payment Bond and Faithful Performance Bond, a certified copy of the
“Certificate of Authority” of the Insurer or Surety issued by the Insurance Commissioner,
which authorizes the Insurer or Surety to transact surety insurance in the State of
California.

17. LABOR AND PREVAILING WAGE REQUIREMENT

17.1  Contractor shall comply with all applicable provisions of State and
Federal law including, applicable provisions of California Labor Code, and the Federal
Fair Labor Standards Act.
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17.2  Whenever Contractor has knowledge that any actual or potential labor
dispute is delaying or threatens to delay the timely performance of this Agreement,
Contractor shall immediately give notice to City, including all relevant information.

17.3 This agreement shall be paid in accordance with Section 1770 of the
California State Labor Code and in accordance with the terms of the Southern California
Master Labor Agreement, which has established a prevailing rate of per diem wages to
be paid in the performance of this agreement. The Director of Industrial Relations has
ascertained the general prevailing rate of per diem wages in the locality in which the work
is to be performed for each craft, classification, or type of workman or mechanic needed
to execute the agreement. A copy of said determination is available by calling the
prevailing wage hotline number (415) 703-4774, and requesting one from the Department
of Industriai Relations. All parties to the agreement shall be governed by all provisions of
the California Labor Code Relating to prevailing wage rates (Sections 1770-7981,
inclusive). The Contractor is required to obtain the wage determinations from the
Department of Industrial Relations and post at the job site the prevailing rate or per diem
wages. It shall be the obligation of the Contractor or any subcontractor under him/her to
comply with all State of California labor laws, rules and regulations and the parties agree
that the City shall not be liable for any violation thereof.

17.4  Unless otherwise exempt by law, Contractor warrants that no contractor
or subcontractor was listed on the bid proposal for the Services that it is not currently
registered and qualified to perform public work. Contractor further warrants that it is
currently registered and qualified to perform "public work" pursuant to California Labor
Code section 1725.5 or any successor statute thereto and that no contractor or
subcontractor will engage in the performance of the Services unless currently registered
and qualified to perform public work.

18. PROHIBITION AGAINST ASSIGNMENTS AND TRANSFERS

Except as specifically authorized under this Agreement, the Services to be
provided under this Agreement shall not be assigned, transferred, contracted or
subcontracted out without the prior written approval of City. Any of the following shall be
construed as an assignment: The sale, assignment, transfer or other disposition of any
of the issued and outstanding capital stock of Contractor, or of the interest of any general
partner or joint venturer or syndicate member or cotenant if Contractor is a partnership or
joint-venture or syndicate or cotenancy, which shall result in changing the control of
Contractor. Control means fifty percent (50%) or more of the voting power or twenty-five
percent (25%) or more of the assets of the corporation, partnership or joint-venture.

19. SUBCONTRACTING

The subcontractors authorized by City, if any, to perform Work on this Project are
identified in Exhibit A. Contractor shall be fully responsible to City for all acts and
omissions of any subcontractor. Nothing in this Agreement shall create any contractual
relationship between City and any subcontractor nor shall it create any obligation on the
part of City to pay or to see to the payment of any monies due to any such subcontractor
other than as otherwise required by law. City is an intended beneficiary of any Work
performed by the subcontractor for purposes of establishing a duty of care between the
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subcontractor and City. Except as specifically authorized herein, the Services to be
provided under this Agreement shall not be otherwise assigned, transferred, contracted
or subcontracted out without the prior written approval of City.

20. OWNERSHIP OF DOCUMENTS

Each and every report, draft, map, record, plan, document and other writing
produced (hereinafter “Documents”), prepared or caused to be prepared by Contractor,
its officers, employees, agents and subcontractors, in the course of implementing this
Agreement, shall become the exclusive property of City, and City shall have the sole right
to use such materials in its discretion without further compensation to Contractor or any
other party. Contractor shall, at Contractor’s expense, provide such Documents to City
upon prior written request.

21. CONFIDENTIALITY

All Documents, including drafts, preliminary drawings or plans, notes and
communications that result from the Services in this Agreement, shall be kept confidential
unless City expressly authorizes in writing the release of information.

22. RECORDS

Contractor shall keep records and invoices in connection with the Services to be
performed under this Agreement. Contractor shall maintain complete and accurate
records with respect to the costs incurred under this Agreement and any Services,
expenditures and disbursements charged to City, for a minimum period of three (3) years,
or for any longer period required by law, from the date of final payment to Contractor
under this Agreement. All such records and invoices shall be clearly identifiable.
Contractor shall allow a representative of City to examine, audit and make transcripts or
copies of such records and invoices during regular business hours. Contractor shall allow
inspection of all Work, data, Documents, proceedings and activities related to the
Agreement for a period of three (3) years from the date of final payment to Contractor
under this Agreement.

23. WITHHOLDINGS

City may withhold payment to Contractor of any disputed sums until satisfaction of
the dispute with respect to such payment. Such withholding shall not be deemed to
constitute a failure to pay according to the terms of this Agreement. Contractor shall not
discontinue Work as a result of such withholding. Contractor shall have an immediate
right to appeal to the City Manager or his/her designee with respect to such disputed
sums. Contractor shall be entitled to receive interest on any withheld sums at the rate of
return that City earned on its investments during the time period, from the date of
withholding of any amounts found to have been improperly withheld.

24. CITY'S RIGHT TO EMPLOY OTHER CONTRACTORS

City reserves the right to employ other contractors in connection with the Project.
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25. CONFLICTS OF INTEREST

25.1 Contractor or its employees may be subject to the provisions of the
California Political Reform Act of 1974 (the “Act”) and/or Government Code §§ 1090 et
seq., which (1) require such persons to disclose any financial interest that may
foreseeably be materially affected by the Work performed under this Agreement, and (2)
prohibit such persons from making, or participating in making, decisions that will
foreseeably financially affect such interest.

25.2 If subject to the Act and/or Government Code §§ 1090 et seq., Contractor
shall conform to all requirements therein. Failure to do so constitutes a material breach
and is grounds for immediate termination of this Agreement by City. Contractor shall
indemnify and hold harmless City for any and all claims for damages resulting from
Contractor’s violation of this Section.

26. NOTICES

26.1 All notices, demands, requests or approvals, including any change in
mailing address, to be given under the terms of this Agreement shall be given in writing,
and conclusively shall be deemed served when delivered personally, or on the third
business day after the deposit thereof in the United States mail, postage prepaid, first-
class mail, addressed as hereinafter provided.

26.2 All notices, demands, requests or approvals from Contractor to City shall
be addressed to City at:

Attn: Public Works Director
Public Works Department
City of Newport Beach

100 Civic Center Drive

PO Box 1768

Newport Beach, CA 92658

26.3 All notices, demands, requests or approvals from City to Contractor shall
be addressed to Contractor at:

Attn: Mark Brower

Merchants Landscape Services, Inc.
1510 S. Lyon St.

Santa Ana, CA 92705

27. CLAIMS

27.1 Unless a shorter time is specified elsewhere in this Agreement, before
making its final request for payment under this Agreement, Contractor shall submit to City,
in writing, all claims for compensation under or arising out of this Agreement. Contractor’s
acceptance of the final payment shall constitute a waiver of all claims for compensation
under or arising out of this Agreement except those previously made in writing and
identified by Contractor in writing as unsettled at the time of its final request for payment.
Contractor and City expressly agree that in addition to any claims filing requirements set
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forth in the Agreement, Contractor shall be required to file any claim Contractor may have
against City in strict conformance with the Government Claims Act (Government Code
sections 900 et seq.).

27.2 To the extent that Contractor's claim is a “Claim” as defined in Public
Contract Code section 9204 or any successor statute thereto, the Parties agree to follow
the dispute resolution process set forth therein. Any part of such “Claim” remaining in
dispute after completion of the dispute resolution process provided for in Public Contract
Code section 9204 or any successor statute thereto shall be subject to the Government
Claims Act requirements requiring Contractor/Consultant to file a claim in strict
conformance with the Government Claims Act. To the extent that Contractor’s claim is
not a “Claim” as defined in Public Contract Code section 9204 or any successor statute
thereto, Contractor shall be required to file such claim with the City in strict conformance
with the Government Claims Act (Government Code sections 900 et seq.).

28. TERMINATION

28.1 In the event that either party fails or refuses to perform any of the
provisions of this Agreement at the time and in the manner required, that party shall be
deemed in default in the performance of this Agreement. If such default is not cured
within a period of two (2) calendar days, or if more than two (2) calendar days are
reasonably required to cure the default and the defaulting party fails to give adequate
assurance of due performance within two (2) calendar days after receipt of written notice
of default, specifying the nature of such default and the steps necessary to cure such
default, and thereafter diligently take steps to cure the default, the non-defaulting party
may terminate the Agreement forthwith by giving to the defaulting party written notice
thereof.

28.2 Notwithstanding the above provisions, City shall have the right, at its sole
and absolute discretion and without cause, of terminating this Agreement at any time by
giving no less than seven (7) calendar days' prior written notice to Contractor. In the
event of termination under this Section, City shall pay Contractor for Services
satisfactorily performed and costs incurred up to the effective date of termination for which
Contractor has not been previously paid. On the effective date of termination, Contractor
shall deliver to City all reports, Documents and other information developed or
accumulated in the performance of this Agreement, whether in draft or final form.

29. LABOR

29.1 Contractor shall conform with all applicable provisions of state and
federal law including, but not limited to, applicable provisions of the federal Fair Labor
Standards Act (“FLSA”) (29 USCA § 201, et seq.).

29.2 Whenever Contractor has knowledge that any actual or potential labor
dispute is delaying or threatens to delay the timely performance of this Agreement,
Contractor shall immediately give written notice to City, and provide all relevant
information.

29.3 Contractor represents that all persons working under this Agreement are
verified to be U.S. citizens or persons legally authorized to work in the United States.
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29.4 To the fullest extent permitted by law, Contractor shall indemnify, defend,
and hold harmless City, its City Council, boards and commissions, officers, agents,
volunteers, and employees from loss or damage, including but not limited to attorneys’
fees, and other costs of defense by reason of actual or alleged violations of any applicable
federal, state and local labor laws or law, rules, and/or regulations. This obligation shall
survive the expiration and/or termination of the Agreement.

30. STANDARD PROVISIONS

30.1 Recitals. City and Contractor acknowledge that the above Recitals are
true and correct and are hereby incorporated by reference.

30.2 Compliance with all Laws. Contractor shall, at its own cost and expense,
comply with all statutes, ordinances, regulations and requirements of all governmental
entities, including federal, state, county or municipal, whether now in force or hereinafter
enacted. In addition, all Work prepared by Contractor shall conform to applicable City,
county, state and federal laws, rules, regulations and permit requirements and be subject
to approval of the Project Administrator and City.

30.3 Waiver. A waiver by either party of any breach, of any term, covenant or
condition contained herein shall not be deemed to be a waiver of any subsequent breach
of the same or any other term, covenant or condition contained herein, whether of the
same or a different character.

30.4 Integrated Contract. This Agreement represents the full and complete
understanding of every kind or nature whatsoever between the parties hereto, and all
preliminary negotiations and agreements of whatscever kind or nature are merged herein.
No verbal agreement or implied covenant shall be held to vary the provisions herein.

30.5 Conflicts or Inconsistencies. In the event there are any conflicts or
inconsistencies between this Agreement and the Scope of Services or any other
attachments attached hereto, the terms of this Agreement shall govern.

30.6 Interpretation. The terms of this Agreement shall be construed in
accordance with the meaning of the language used and shall not be construed for or
against either party by reason of the authorship of the Agreement or any other rule of
construction which might otherwise apply.

30.7 Amendments. This Agreement may be modified or amended only by a
written document executed by both Contractor and City and approved as to form by the
City Attorney.

30.8 Severability. If any term or portion of this Agreement is held to be invalid,
illegal, or otherwise unenforceable by a court of competent jurisdiction, the remaining
provisions of this Agreement shall continue in full force and effect.

30.9 Controlling Law and Venue. The laws of the State of California shall
govern this Agreement and all matters relating to it and any action brought relating to this
Agreement shall be adjudicated in a court of competent jurisdiction in the County of
Orange, State of California.

MERCHANTS LANDSCAPE SERVICES, INC. Page 13
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30.10 Equal Opportunity Employment. Contractor represents that it is an equal
opportunity employer and it shall not discriminate against any subcontractor, employee
or applicant for employment because of race, religious creed, color, national origin,
ancestry, physical handicap, medical condition, marital status, sex, sexual orientation,
age or any other impermissible basis under law.

30.11 No Attorneys’ Fees. In the event of any dispute or legal action arising
under this Agreement, the prevailing party shall not be entitled to attorneys’ fees.

30.12 Counterparts. This Agreement may be executed in two (2) or more
counterparts, each of which shall be deemed an original and all of which together shall
constitute one (1) and the same instrument.

[SIGNATURES ON NEXT PAGE]
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IN WITNESS WHEREOF, the parties have caused this Agreement to be executed
on the dates written below.

APPROVED AS TO FORM: CITY OF NEWPORT BEACH,
CITY ATTORNEY’S OFFICE a California municipal corporation
Date: (— &2~ Date:
By:
Brad Avery
Mayor
ATTEST: CONTRACTOR:
Date: MERCHANTS LANDSCAPE
SERVICES, INC., a California corporation
Date:
By: By:
Leilani |. Brown Mark Brower
City Clerk Chief Executive Officer
Date:
By:

Karen Theresa Haas
Secretary

[END OF SIGNATURES]

Attachments: Exhibit A — Service Specifications
Exhibit B — Schedule of Billing Rates
Exhibit C — Bid Submittal Documents
Exhibit D — Labor and Materials Payment Bond (Fixed Maintenance)
Exhibit E — Faithful Performance Bond (Fixed Maintenance)
Exhibit F — Labor and Materials Payment Bond (On-Call Services)
Exhibit G — Faithful Performance Bond (On-Call Services)
Exhibit H — Insurance Requirements
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EXHIBIT A
SERVICE SPECIFICATIONS
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CITY OF NEWPORT BEACH
PUBLIC WORKS DEPARTMENT

SPECIFICATIONS

LANDSCAPE SERVICES FOR PARKS & FACILITIES

CONTRACT NO. 8772-1

All work necessary for the completion of this contract shall be done in accordance with
these Specifications.

Contractor Licensing

For the entire duration of the contract, the Contractor must possess a California
Contractor’s License “C-27" and the Contractor and all Subcontractors shall possess a
valid Business License issued by the City.

Scope of Work

o INTENT

o The intent of these specifications is to provide full and complete contract
landscape maintenance at designated sites, herein described, and that
such sites be kept in a healthy, weed-free, vigorous, and well-kept state at
all times.

e DESCRIPTION OF PROJECT

o Furnish all labor, equipment, materials, and supervision to perform
landscape maintenance as described herein including, but not limited to,
the following:

= Weeding, cultivating and brush control, both mechanically and
chemically

» Turfgrass weed eradication and control, both mechanically and
chemically

» Turf, shrub, and tree fertilization

= Shrub and groundcover trimming, pruning, and training

= Minor pruning and staking of trees under fifteen (15) feet in height
= |rrigation programming, monitoring, maintenance, and repair

=  Water meter reading and water conservation

1|Page
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General rodent, pest, and disease control on landscape planting and
turf

Mowing, verticutting, and aerifying

General litter control, refuse removal, and grounds policing
Plant replacement

Hardscape cleaning

Maintenance of sand and wood chip areas

Access roadway clearance and visibility maintenance
General drainage structure and system maintenance
Drinking fountain maintenance

Reporting vandalism, graffiti, or any safety concerns

o It shall NOT be the Contractor’s responsibility to maintain or repair:

Area lighting systems

Fencing

Gates

Any building located at the specified site

Graffiti

Vandalism

Signage

Damage from vehicular accidents (except as extra-work)

Water, sewer, and electrical lines or systems, except to the extent
required in the Technical Specifications

Trees over fifteen (15) feet in height

o LEVEL OF MAINTENANCE

o All work shall be performed in accordance with the HIGHEST INDUSTRY
STANDARDS, as stated in the maintenance specification description
herein. Standards and frequencies may be modified from time to time as
deemed necessary by the City for the proper maintenance of the sites.

o If, in the judgment of the City, the level of maintenance is less than that
specified herein, the City shall, at its option, in addition to or in lieu of other
remedies provided herein, withhold appropriate payment from the
Contractor until services are rendered in accordance with specifications set
forth within this document and providing no other arrangements have been
made between the Contractor and the City. Failure to notify of a change
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and/or failure to perform an item or work on a scheduled day may, at the
City’s sole discretion, result in deduction of payment for that date, week, or
month. Payment will be retained for work not performed until such time as
the work is performed to City standard.

o The Contractor is required to correct deficiencies within the time specified
by the City. If noted deficient work has not been completed, payment for
subject deficiency shall be withheld for current billing period and shall
continue to be withheld until deficiency is corrected, without right to
retroactive payments.

e QUALITY OF WORK AND MATERIALS

o All material and equipment furnished by the Contractor shall be new, high-
grade, and free from defects and imperfections, unless otherwise
hereinafter specified. Workmanship shall be in accordance with the best
standard practices. Both materials and workmanship shall be subject to the
approval of the Project Administrator. All materials used shall be approved
in advance by the Project Administrator.

o The actual cost of all materials passed on to the City shall be wholesale
cost of the material. The wholesale cost shall be the actual cost paid by the
Contractor reflecting the best price, including discounts available. Receipts
shall be required for reimbursements.

= At no time shall the cost of materials exceed retail cost from the
current price list, minus the discount rates.

* Typical costs of the irrigation parts, plant material, etc. to be
submitted to the City prior to approval.

o The City reserves the right to purchase materials directly and make them
available to the Contractor. In the event the City exercises the option to
purchase the materials, the following conditions will apply:

= Contractor shall conform to all City practices and procedures.

= All City purchases will be for the sole expressed use of and for the
City.

=  The Contractor shall secure, store, inventory, distribute and control
all materials entrusted to the Contractor's representatives. All
materials and inventories shall be made available to the City upon
request.

» The Contractor will reduce the unit cost for each maintenance task
by the City’s actual cost for the materials provided and used.

e MINIMUM STAFF REQUIREMENTS

o At minimum, Contractor shall provide, in addition to one (1) full time
Supervisor, thirty-two (32) full-time positions and associated vehicles, as
stated in Appendix A: Minimum Staff Requirements. The City reserves the
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right to increase minimum staffing based upon additional acres being added
to the Contract.

¢ WORKMANSHIP AND SUPERVISION

o}

The work force shall include a thoroughly skilled, experienced, and
competent supervisor who shall be responsible for adherence to these
Specifications. All supervisory personnel must be able to communicate
effectively in English (both orally and in writing). Any order given to
supervisory personnel shall be delivered to the Contractor. The supervisor
assigned must be identified by name to ensure coordination and continuity.

All hours shall be made up if there are absences to the Contractor’s
workforce (including sick days and vacations.) The Contractor shall provide
replacements the same day where advanced notice is provided.

Work shall be performed by competent and experienced workers. All
irrigation maintenance and repairs shall be monitored by a California
Landscape Contractors Association, Certified Landscape Technician-I
(Irrigation).

All pesticide operations, where required, shall be performed by a California
State Licensed pest control operator through written recommendation by a
California State Licensed Pest Control Advisor. The Contractor shall be
responsible for compliance with all local, state, and federal laws and
regulations regarding pesticide usage.

All personnel working at the outlined areas shall be neat in appearance and
in uniforms as approved by the Landscape Manager. All personnel shall
wear identification badges or patches. Those employees working in or
adjacent to traffic lanes shall wear safety vests, identifying that they are City
of Newport Beach contractors.

Persons employed by the Contractor who are found not to be satisfactory
by the City shall be discharged or reassigned by the Contractor on fifteen
(15) days’ notice from the City.

e WORKING HOURS

)

Normal working hours shall be no more than ten (10) hours per day between
the hours of 7:00 a.m. and 5:00 p.m. Normal working days are Monday
through Friday. Unless otherwise specified in the Specifications, no
Saturday or Sunday work other than litter control and refuse collection is to
be scheduled without prior written permission from the City, unless it is an
emergency situation. No motorized equipment shall be operated before
8:00 a.m. or after 5:00 p.m.
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o The following days shall constitute holidays under the Agreement. Any

additional holidays requested shall be done so in advance and approved in
writing by the City.

Memorial Day

Independence Day (4" of July)
Labor Day

Thanksgiving Day

Christmas Day

New Year’s Day

SUPERVISION OF CONTRACT

o All work shall meet with the approval of the Project Administrator. There

shall be a minimum of a weekly meeting with the Contractor and the Project
Administrator to determine progress and to establish areas needing
attention. A monthly maintenance schedule will be submitted in writing to
the City by the first day of said month. The supervisor of this contract shall
be available to meet with the Project Administrator daily during working
hours, as necessary.

Any specific problem area which does not meet the conditions of the
specifications set forth herein shall be called to the attention of the
Contractor and if not corrected, payment to the Contractor will not be made
until condition is corrected in a satisfactory manner as set forth in the
specifications.

SPECIFICATIONS

o These specifications are intended to cover all labor, material and standards

of architectural, landscaping, and mechanical workmanship to be employed
in the work called for in these specifications or reasonably implied by terms
of same. Work or materials of a minor nature which may not be specifically
mentioned, but which may be reasonably assumed as necessary for the
completion of this work, shall be performed by the Contractor as if described
in the specifications.

PROVISIONS FOR EXTRAS

o No new work of any kind shall be considered an extra unless a separate

estimate is given for said work and the estimate is approved in writing by
the City before the work is commenced. The Contractor will be required to
provide before and after photographs of safety items or emergency repairs
which were made without prior City approval. Documentation of contract
compliance may be required on some occasions.
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e EQUIPMENT

o All vehicles and equipment used in conjunction with the work shall be
maintained in a neat, clean, orderly manner and shall be in good working
order. The Municipal Operations Deputy Director, or his authorized agent,
may reject any vehicle or piece of equipment and order it removed from the
job site. All vehicles assigned to the Contract shall have placards identifying
that they are City of Newport Beach contractors.

o SAFETY REQUIREMENT

o All work performed under this contract shall be performed in such a manner
as to provide maximum safety to the public and where applicable, comply
with all safety standards required by CAL-OSHA. The Landscape Manager
reserves the right to issue restraint or cease and desist orders to the
Contractor when unsafe or harmful acts are observed or reported relative
to the performance of the work under this contract. All Contractor vehicles
shall have a “W.A.T.C.H.” work area traffic control manual at all times.

o The Contractor shall maintain all work sites free of hazards to persons
and/or property resulting from his/her operations, and any such hazards
shall be immediately reported to the Landscape Manager.

e STREET CLOSURES, DETOURS, BARRICADES

o Warning signs, lights, and devices shall be installed and displayed in
conformity with the current edition of the “California Manual on Uniform
Traffic Control Devices”
(http://www.dot.ca.gov/hg/traffops/signtech/mutcdsupp/) for use in
performance of work upon highways issued by the State of California,
Department of Transportation and as directed by City staff.

o If the Contractor fails to provide and install any of the signs or traffic control
devices required hereby or ordered by the City staff, staff may cause such
signs or traffic control devices to be placed by others, charge the costs
therefore against the Contractor, and deduct the same from the next
progress payment.

o Beacon lighting visible from behind the vehicle will be installed on vehicles
working along City streets.

e DISPOSAL

o All landscape debris will be disposed of through a landscape material
recycling center or reused in some manner. The Contractor shall dispose
of all cuttings, weeds, leaves, trash, and other debris from the operation as
work progresses. The City shall not be responsible for the disposal nor the
cost of disposal. Contractor shall pay all disposal fees and provide
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documentation evidence of recycling to include location, tonnage, etc. on a
monthly basis to the City.

o RECORDS

o The Contractor shall keep accurate records concerning all of its employees
or agents. The Contractor shall provide this information in an organizational
chart as changes in staffing occur.

o The Contractor shall complete a monthly maintenance report indicating
work performed and submit this completed report to the Project
Administrator. This report should also contain a description, including staff-
hours, equipment, and materials breakdowns and costs used to accomplish
any additional work which the Contractor deems to be beyond the
specifications of the Agremeent and which has been approved by the City
in accordance with the Agreement. Payment for any extra work will not be
authorized unless the additional work, and costs thereof are first approved
in writing by the City in accordance with the Agreement.

= The Contractor shall, within fifteen (15) days of the effective date of an
executed agreement, prepare and submit a written annual maintenance
calendar to the Project Administrator. This maintenance calendar shall
clearly indicate all of the maintenance tasks required by this agreement and
the months of the year they are scheduled to be performed. Ifitis necessary
to make periodic revisions to this maintenance schedule, a modified
calendar must be submitted to the Project Administrator for approval prior
to the date the changes are to take effect.

= The Contractor shall permit the City to inspect and audit its books and
records regarding City-provided services during regular business hours.

e EMERGENCY SERVICES

o The Contractor will provide the City with names, email addresses, and
telephone numbers of at least two (2) qualified persons who can be called
by City representatives when emergency maintenance conditions occur
during hours when the Contractor's normal work force is not present in the
City. These Contractor representatives shall respond to said emergency
within thirty (30) minutes of receiving notification.

e SPECIALTY OPERATIONS

o Wiritten notification of all “specialty type” maintenance operations shall be
given to the City forty-eight (48) hours prior to each of these operations by
the Contractor. “Specialty type” maintenance operations are defined as:
mowing of athletic fields, fertilization, turf aerification, turf dethatching,
seeding, preventive and curative application of fungicide, herbicide or any
required pesticide applications, water truck operations, and plant
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replacements. Positions used for specialty operations shall be in addition
to those outlined in Appendix A: Minimum Staff Requirements.

LANDSCAPE LICENSE

o In addition to any and all relevant City, State and Federal permits and
licenses required in the Agreement, the Contractor shall hold a valid and
current California C-27 License and submit a copy thereof. The Contractor
must be licensed as a California State Licensed Pest Control Operator and
a California State Licensed Pest Control Advisor. The name and permit
number will be supplied to the City within one (1) calendar day after effective
date of the contract, and any changes forwarded within twenty-four (24)
hours of said change. A licensed pest control operator with a qualified
application license must be provided to apply all restricted chemical
materials.

CONTRACTOR'’S OFFICE

o Contractor is required to maintain an office within a thirty (30) minute
response time of the City and provide the office with telephone and data
service during normal working hours. During all other times, a telephone
answering service shall be utilized and the answering service shall be
capable of contacting the Contractor by mobile device.

o Unless otherwise specified by the Project Administrator, there will be no on-
site storage of equipment or materials. Contractor will have full responsibility
for maintaining an office an