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CONCESSION AGREEMENT

THIS CONCESSION AGREEMENT (“Agreement’) is made and entered into as of
the _ dayof , 2025 (“Effective Date”), by and between the CITY OF
NEWPORT BEACH, a California municipal corporation and charter city ("City"), and KIT
AT THE LIBRARY, INC., a California stock corporation (“Concessionaire”). City and

Concessionaire are at times individually referred to as “Party” and collectively as “Parties”
herein.

RECITALS

A. City is the owner of the Central Library located at 1000 Avocado Avenue,
Newport Beach, California, Assessor's Parcel Number 988-801-27 (“Property”). The
Property includes a seven hundred fifty-seven (757) square foot concession facility as

depicted in Exhibit “A,” which is attached hereto and incorporated herein by this reference
(“Premises”).

B. In October 2023, City conducted an informal solicitation seeking proposals
for operation of a concession at the Property. After reviewing the proposals, City selected
Concessionaire to operate a coffee and tea shop (“Concession”) at the Premises.

G Although no appraisal was conducted, Percentage Rent, as defined herein,
is comparable to current market rates. While it is anticipated the Concession will generate
revenue to the City equivalent to the open market value of the highest and best use of
the Premises and the highest financial return, pursuant to City Council Policy F-7, Base
Rent is not being charged and less than open market rent may be received by the City
because the property provides an essential or unique service to the community that may
not otherwise be provided were full market value of the property be required.

NOW, THEREFORE, in consideration of the mutual covenants contained herein

and other good and valuable consideration, the receipt of which is hereby acknowledged,
the Parties hereto agree as follows:

AGREEMENT

1. DEFINITIONS

1.1 General Definitions. As used in this Agreement, the following words and
phrases shall have the following meanings:

1.1.1 Alteration — any improvements, additions, alterations, changes, or
modifications of the Premises made by Concessionaire including, but not
limited to fixtures and signage, and including Concessionaire

Improvements.
%
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1.1.2 Authorized City Representative - the City Manager or his/her
designee.

1.1.3 _Common Area - the areas within the Property which are available for
non-exclusive use by City, Concessionaire, the public, and other tenants
and/or users.

1.1.4 Delivery Date - the date the City provides Concessionaire access to
the space prior to Rent Commencement, in order for Concessionaire to
prepare space for operation.

1.1.5 Expiration - the lapse of the time specified as the Term of this
Agreement, including any extension of the Term resulting from the exercise
of an option to extend.

1.1.6 Good Condition - neat and broom-clean, and is equivalent to similar
phrases referring to physical adequacy in appearance and for use.

1.1.7 Law - any judicial decision, statute, constitution, ordinance,
resolution, regulation, rule, administrative order, or other requirement of any
municipal, county, state, federal, or other government agency or authority
having jurisdiction over the parties hereto or the Premises.

1.1.8 Maintenance or Maintain - repairs, replacement, maintenance,
repainting, and cleaning.

1.1.9 Person - one (1) or more natural persons, or legal entities, including,
without limitation, partnerships, corporations, trusts, estates, associations,
or a combination of natural persons and legal entities.

1.1.10 Provision - any term, covenant, condition, or clause in this
Agreement that defines, establishes, or limits the performance required or
permitted by either party.

1.1.11 Rent - includes Base Rent, Percentage Rent, taxes, and other similar
charges payable by Concessionaire under the provisions of this Agreement.

1.1.12 Rent Commencement - date Concessionaire begins paying Rent,
commencing twelve (12) months from Agreement execution. For purposes
of Rent Commencement, Concessionaire’s catering activities that occur
prior to the first day of operation from the Premises shall be included in the
calculation and payment of Percentage Rent (this provision is intended to
allow Concessionaire to cater events prior to conducting operations from
the Premises).

__—'_____—___.*——_——-——_——
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1.1.13 Successor - assignee, transferee, personal representative, heir, or
other Person succeeding lawfully, and pursuant to the provisions of this
Agreement, to the rights or obligations of either Party.

1.1.14 Termination - the termination of this Agreement, for any reason, prior
to Expiration.

1.1.15 Other Definitions. - The following additional terms are defined in the
following sections of this Agreement:

(1) Base Rent §4.2

(2)  Claim or Claims §11.1

(3)  Concession Recital B
(4)  Concessionaire Improvements §9.1

(5)  Gross Sales §4.6

(6)  Hazardous Materials §17

(7)  Indemnified Parties §11.1

(8) Percentage Rent §4.3

(9) Property Recital A
(10) Premises Recital A
(11) Rent §4

(12) Term §3

2. PREMISES

City finds it to be in the public interest and consistent with public facility uses to
grant an exclusive right to operate a concession at the Premises. Therefore, pursuant to
the terms and conditions set forth herein, City hereby grants to Concessionaire the
exclusive right, privilege and concession to conduct a business at the Premises as
described in Section 6 of this Agreement. Concessionaire acknowledges that City has
delivered the Premises in an “as-is” condition and accepts the Premises in such condition.
Concessionaire agrees that City has made no representations or warranties with respect
to the condition or suitability of the Premises or any construction or improvements except
as specifically set forth in this Agreement. Concessionaire acknowledges that City, or
unrelated third parties occupying the Premises prior to Concessionaire, may have
constructed improvements and installed fixtures, furniture, and equipment on the
Premises, and Concessionaire agrees it is relying solely on its own inspections and
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investigations regarding the condition of the Premises, including fixtures, furniture, and
equipment, the surrounding area and other matters related thereto.

3. TERM

3.1 Initial Term. The Term of this Agreement shall be five (5) consecutive years
from the Commencement Date (the “Initial Term”), unless extended as provided in
Section 3.2 below, or terminated in accordance with the other provisions of this
Agreement.

3.2  Option Term. Provided Concessionaire is not then in default beyond
applicable notice and cure periods, upon Concessionaire’s written notice, and upon
written approval of City, Concessionaire may extend the Term of this Agreement for two
(2) additional successive terms of five (5) years each (“Option Term” or “‘Option Terms”),
on the same terms and conditions as contained in this Agreement. Concessionaire shall
give City its written notice of intention to extend the Term at least six (6) months prior to
expiration of the current Term.

3.3 Terms of Agreement. The “Term” is defined as the Initial Term and, if
exercised, any Option Terms.

3.4 Hold Over. Should Concessionaire, with City’s consent, hold over and
continue in possession of the Premises after the Initial Term or any Option Term,
Concessionaire’s continued occupancy of the Premises shall be considered a month-to-
month tenancy subject to all the terms and conditions of this Agreement, except the
provisions of Sections 3.1 and 3.2.

4. RENT

4.1 General. Subject to Section 4.2, Concessionaire shall only pay Percentage
Rent. Concessionaire’'s payment of Percentage Rent to City shall commence on the
earlier of: (i) twelve (12) months from the Effective Date of this Agreement, or (ii) the first
day of operation of the concession on the Premises, subject to the rent abatement
provisions outlined in Section 13.

4.2  Base Rent. Base Rent shall only be paid by Concessionaire in the event
that Concessionaire has not completed the Concessionaire Improvements (as defined in
Section 9) within twelve (12) months from the Effective Date of this Agreement, at which
point Base Rent shall be established at Five Hundred Dollars and 00/100 ($500.00) per
month. Base Rent shall be paid, in advance, on the first day of each month. Base Rent
for any partial month shall be prorated in accordance with the actual number of days in
that month and shall be due on the first day of that month that falls within the Term.

e e~ e P T e
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4.3 Percentage Rent.

4.3.1 Payment. “Percentage Rent” shall be determined each calendar
month and shall be calculated by multiplying the percentage of Gross Sales, as indicated
by the table below, made in, upon, or from the Premises and/or otherwise attributable to
catering from the Premises for the calendar year. Gross Sales is defined in Section 4.6.
Payment of Percentage Rent is due no later than twenty-five (25) days after the end of
the month.

Percentage Rent of Gross Sales from Premises:

All Years, including Option Terms:
Gross Revenues of $0 to $300,000 — 5%

Gross Revenues of $300,001 or above— 6%

4.3.2 Accounting and Payment. Within twenty-five (25) calendar days after
the end of each calendar month for the term hereof, as may be extended as provided
herein, commencing with the twenty-fifth (25th) day of the month following the Rent
Commencement Date, and ending with the twenty-fifth (25th) day of the month next
succeeding the last month of the term, as may be extended as provided herein,
Concessionaire shall furnish to City a statement in writing, certified by Concessionaire to
be correct, showing the total Gross Sales made in, upon, or from and/or otherwise
attributable to the Premises or any catering authorized under Section 6.6 during the
preceding calendar month (or fractional month at the beginning of the term if the Rent
Commencement Date is other than the first day of a month). The Percentage Rent
payment to City shall be due and payable the following month (for example, the
Percentage Rent statement for the month of January is due on February 25th, and the
Percentage Rent payment for the month of January is due on March 1st).

4.4 Revenue from Premises Use in Film, Television, and/or Advertising.
Concessionaire may allow the Premises to be used for film, television production,
advertising production, or other media vehicle only upon written approval from City and
in compliance with the Newport Beach Municipal Code. One-half (1/2) of all monetary
revenue received by Concessionaire as compensation or other payment for the use of
the Premises in a film, television production, advertising production, or other media
vehicle shall be paid to City no later than thirty (30) days after Concessionaire receives
this compensation or other payment.

4.5 Payment Location. Rent shall be payable at the office of City's Revenue
Division at 100 Civic Center Drive, Newport Beach, California, or at such other place or
places as City may from time to time designate by written notice delivered to
Concessionaire; or by electronic delivery if mutually agreed upon by City and
Concessionaire at www.newportbeachca.gov. Concessionaire assumes all risk of loss
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and responsibility for late charges and delinquency rates if Rent is not timely received by
City regardless of the method of transmittal.

46 Gross Sales.

4.6.1 The term "Gross Sales" means:

(1) All money, cash receipts, assets, property or other things of
value, including but not limited to gross charges, sales, rentals, fees and commissions
made or earned by Concessionaire and/or any assignees, licensees, permittees or
concessionaires thereof, whether collected or accrued from any business, use or
occupation, or any combination thereof, originating, transacted or performed in whole or
in part, on the Premises, including but not limited to rentals, the rendering or supplying of
services and the sale of goods, wares or merchandise, whether wholesale or retail,
whether for cash or credit, or otherwise, and including the value of all consideration other
than money received for any of the foregoing, without, except as expressly provided in
Section 4.6.2, deduction from gross receipts for any overhead or cost or expense of
operations, such as, but without limitation to salaries, wages, costs of goods, interest,
debt amortization, credit, collection costs, discount from credit card operations, insurance
and taxes. Gross Sales shall include the amount of all sales or orders taken, received,
including mail, catalog, telephone, telegraph, electronic communication (including without
limitation orders received through the internet), video, computer, cell phone, smart phone,
iPad, tablets, mobile technology, or other technology-based system whether existing now
or developed in the future, that are taken at or made from the Premises or other orders
received at the Premises. Each installment or credit sale shall be treated as a sale for the
full price in the month during which such sale is made, irrespective of whether or when
Concessionaire receives payment therefor. Gross Sales shall include any amount allowed
upon any "trade in," the full retail price of any merchandise delivered or redeemed for
trading stamps or coupons and all deposits not refunded to customers;

a. A"Sale™

Shall be deemed to have been consummated at the Premises
for purposes of this Agreement, and the entire amount of the sale price shall be included
in gross sales, at such time as (i) where the orders originate at or is attributable to the
Premises whether or not fulfilled by the Concessionaire or another related entity/delivery
partner and are accepted by Concessionaire in the Premises but delivery or performance
thereof is made from or at any place other than the Premises, or rendered at, in, on, from
or fulfilled by the Premises by Concessionaire or another related entity/delivery partner
(ii) the transaction is initially reflected in the books or records of Concessionaire, including
any related entity/delivery partner, or (iii) Concessionaire or such other entity receives all
or any portion of the sales price, or (iv) the applicable goods or services are delivered to
the customer or picked up at the curb or store, whichever first occurs, irrespective of
whether payment is made in installments, the sale is for cash or credit or otherwise, or all
or any portion of the sales price has actually been paid at the time of inclusion in gross
sales or at any other time.

\
Concession Agreement — KIT at the Library, Inc.

Page 7

9-13



(2)  Orders taken in or from the Premises, even if the orders are

filled elsewhere, and sales by any third-party delivery service provider in or from the
Premises;

(3)  Gross receipts of all coin-operated devices that are placed on
the Premises by Concessionaire or pursuant to any rent concession, percentage or other

arrangement (but excluding revenue from telephones that are collected by a public and/or
private utility); and

(4) Rentals of any equipment, furniture, goods, wares or
merchandise.

4.6.2 Exclusions from Gross Sales. Gross Sales shall not include, or if
included shall be deducted (but only to the extent they have been included), the following:

(1)  Sales and use taxes, so-called luxury taxes, consumers'
excise taxes, gross receipts taxes, and other similar taxes now or in the future imposed
on the sale of merchandise or services, but only if such taxes are added to the selling

price and collected from customers and paid directly by the Concessionaire to the
governmental authority;

(2)  The amount of returns to shippers or manufacturers;

(3)  The amount of any cash refund or credit refund made upon
transactions included within gross sales, not exceeding the selling price of merchandise
returned by the purchaser and accepted by Concessionaire which were previously
reported to the City, (except that Tenant shall not deduct from Gross Sales any refund or
credit for merchandise returned by customers who did not originally purchase the
merchandise from the Premises, including, but not limited to, refund or credits for sales
that originated from catalog, mail order, internet sales or electronic communication:;
unless the sale was reported previously to Landlord). The amount of said refund shall be
considered an exclusion from Gross Sales in the month during which such refund is
provided by Concessionaire to the customer. The corresponding sale (whether paid in full
or partial), shall be treated as a sale for the full price in the month during which such sale
was consummated, irrespective of the time when Concessionaire shall receive payment
(whether in full or partial) from its customers:

(4)  Sales of trade fixtures or personal property to be replaced by
Concessionaire that are not considered stock in trade;

()  Sums and credits received in the settlement of claims for loss
of or damage to merchandise:

(6)  Meals provided for officers or employees without charge;

—'—_—_——.—_—————————
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(7) Meals, goods or products provided for promotional or publicity
purposes without charge;

(8)  Value added taxes ("VAT") or other taxes added to the selling
price of products and other similar taxes now or hereafter imposed upon the sale of
merchandise or services, whether such taxes are added to, orincluded in the selling price,
but only if collected from customers separately from the selling price and paid directly by
the Concessionaire to the governmental authority;

(9) Discounted sales to employees of Concessionaire, who are
employed at the Premises, not to exceed two percent (2%) of the monthly Gross Sales;

(10)  Uncollectible credit accounts and other bad debts, not to
exceed two percent (2%) of the monthly Gross Sales;

(11)  Amounts paid to charge card or credit card issuers, not to
exceed one percent (1%) of the monthly Gross Sales; and

(12) Any type of tips from customers given to employees of
Concessionaire, provided the amount is separately stated, and actually paid in full to the
employees of Concessionaire.

4.6.3 Annual Statements of Gross Sales. Within thirty (30) days after the
end of each calendar year during the Term hereof and within thirty (30) days of
Termination of this Agreement, Concessionaire shall furnish to City a statement in writing,
certified by Concessionaire and a Certified Public Accountant to be correct, showing the
total Gross Sales made in, upon, or from and/or otherwise attributable to the Premises
during the preceding calendar year (or fractional year when applicable).

4.6.4 Sales and Charges. All sales and charges shall be recorded by point
of sale (POS) systems that display the amount of the transaction certifying the amount
recorded. The POS systems shall log daily sales totals and keep records of the
transaction numbers and sales details.

4.6.5 Production of Statement, Records and Audit. Concessionaire shall
keep at the Premises (and shalll require any permitted third-party delivery service provider
to keep at the Premises) full, complete and proper books, records and accounts of its
daily Gross Sales, both for cash and on credit, at any time operated in the Premises.
Concessionaire agrees to make available for inspection by City at the Premises, a
complete and accurate set of books and records of all sales of goods, wares, and
merchandise and revenue derived from the conduct of business or activity in, at or from
the Premises from which Gross Sales can be determined. Concessionaire shall also
make available, upon City request, all supporting records. Concessionaire shall also
furnish City copies of its quarterly California sales and use tax returns at the time each is
filed with the State of California. Concessionaire shall retain and preserve for at least
three (3) years all records, books, bankbooks or duplicate deposit books and other

%
Concession Agreement — KIT at the Library, Inc.

Page 9

9-15



evidence of Gross Sales. City shall have the right, upon reasonable notice, during the
Term and within one hundred eighty (180) days after Expiration or Termination of this
Agreement to inspect and audit Concessionaire’s books and records and to make
transcripts to verify the Rent due to City. The audit may be conducted at any reasonable
time during normal business hours. Concessionaire shall cooperate with City in making
the inspection and conducting the audit. The audit shall be limited to the determination
of Gross Sales and shall be conducted during usual business hours in a manner that
minimizes any interference with the conduct of Concessionaire's regular business
operations. Any deficiency in payment of Rent and any overpayment of Rent shall be
paid or refunded, as applicable, within twenty (20) days after the completion of the audit.
City shall bear its costs of the audit unless the audit shows that Concessionaire
understated Gross Sales by more than two percent (2%), in which case Concessionaire
shall pay all City's reasonable costs of the audit. City shall not disclose financial
information received in confidence and pursuant to this Agreement except to carry out the
purposes of this Agreement unless disclosure is required (rather than permitted) by law.
However, City may disclose the results of any audit in connection with any financing
arrangements, the sale or transfer of City's interest in the Premises, pursuant to order of
a court or administrative tribunal, or to collect any outstanding Rent.

4.6.6 Concessionaire's Gross Sales Audit. In the event of any audit by
City in accordance with this Agreement, Concessionaire may contest the results of City's
audit by performing a confirming audit, at Concessionaire’s expense, within sixty (60)
days of receipt of City's audit results and supporting evidence, using an independent
Certified Public Accountant reasonably acceptable to City.

4.6.7 Acceptance. The acceptance by City of any money paid to City by
Concessionaire as Percentage Rent for the Premises, as shown by any statement
furnished by Concessionaire, shall not be construed as an admission of the accuracy of
said statement, or of the sufficiency of the amount of the Percentage Rent payment.

4.7  Late Payment. Concessionaire hereby acknowledges that the late payment
of Rent or other sums due hereunder will cause City to incur costs not contemplated by
this Agreement, the exact amount of which is extremely difficult to ascertain. Such costs
include, but are not limited to, processing and accounting charges. Accordingly, any sum
owed by Concessionaire that is not paid within five (5) days of its due date shall be subject
to a ten percent (10%) late charge. City and Concessionaire agree that this late charge
represents a reasonable estimate of such costs and expenses and is fair compensation
to City for its loss suffered by such late payment by Concessionaire.

4.8  Intereston Unpaid Sums. Unpaid sums due to either City or Concessionaire
under this Agreement shall bear interest at the rate of ten percent (10%) per annum on

the unpaid balance, including but not limited to late payment penalties, from the date due
until paid.

%—_
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5. SECURITY DEPOSIT

5.1 Security Deposit. Upon execution hereof, Concessionaire shall also pay to
City a security deposit (“Security Deposit’) as security for faithful performance of
Concessionaire’s obligations hereunder. Such Security Deposit shall not be in lieu of any
Rent. Said Security Deposit in the sum of Five Thousand Dollars ($5,000.00) shall be
provided to City by Concessionaire. City may, at its option, claim from the Security Deposit

caused by Concessionaire or agents of Concessionaire, exclusive to normal wear and
tear. In the event the Security Deposit or any portion thereof shall be applied as provided
herein, Concessionaire agrees to deposit with City within ten (10) calendar days after
written demand from City, an amount sufficient to restore said Security Deposit to its
original amount, and failure to do so shall constitute a breach of this Agreement. City may,
only to the extent as permitted by law, comingle the Security Deposit with other funds of

6. BUSINESS PURPOSES AND USE OF PREMISES

6.1 Business Purposes. The Premises are to be used by Concessionaire for the
operation of a concession selling food and non-alcoholic beverages, and catering events
held within the Property. Alcoholic beverages may be sold/provided by Concessionaire at
catered events held at the Property with the prior written consent of the Authorized City
Representative and subject to Concessionaire obtaining all required permits, licenses and
insurance. The Concessionaire shall be responsible for obtaining all required permits and
licenses for the provision of alcoholic beverages, including, but not limited to, Alcoholic
Beverage Control license(s). Concessionaire’s proposed menus are attached as Exhibit
“B,” and incorporated herein by reference. Pricing for these products will be comparable
to prices at nearby concession facilities.

6.2  Operation of Premises. Concessionaire shall operate and manage the
Premises in a manner comparable to other high-quality businesses providing similar food
and services. Deliveries shall be made and completed only between 7 a.m. and 6 p.m.
on non-holiday weekdays. The loading zone designated for use by Concessionaire for
deliveries, as depicted in Exhibit “C,” which is attached hereto and incorporated herein by
reference, is shared with the Central Library and priority shall be given to deliveries for
the Central Library.

6.3  Prohibited Uses. Concessionaire shall not sell or permit to be kept, used,
displayed or sold in or about the Premises (a) pornographic or sexually explicit books,
magazines, literature, films or other printed material, sexual paraphernalia, or other
material which would be considered lewd, obscene or licentious, (b) any article which may
be prohibited by standard forms of fire insurance policies, or (c) any alcoholic beverages
not otherwise permitted and licensed under this Section 6 of the Agreement. Vending
machines, gaming machines or video or arcade games shall not be used or installed on
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the Premises unless expressly permitted by this Agreement. Concessionaire shall not
use or permit the use of the Premises in any manner that (a) creates a nuisance or (b)
violates any Law. Concessionaire shall not offer entertainment or broadcast music or
entertainment through exterior speakers or other form of transmission without the written
approval of City. In this event, Concessionaire shall obtain all required City permits and
approvals.

6.4 No Smoking. No smoking or vaping is permitted on the Property and
Premises. “Smoking” means and includes inhaling, exhaling, burning, or carrying any
lighted smoking equipment for tobacco or any other weed or plant. “Vaping” means and

includes inhaling or exhaling any vaporized liquid or solid, usually from a battery-operated
electronic device.

6.5 Food Packaging and Debris. Concessionaire shall use food packaging
consistent with good environmental practices, including prohibiting polystyrene (also
known as Styrofoam) from the Premises, minimizing the use of PVC plastics (especially
plastic bags for carrying food), and providing both trash receptacles and places for
customers to dispose of recyclable products.

6.6  Catering. Concessionaire shall be listed on the approved caterer list for the
Civic Center Community Room at Concessionaire’s request.

6.7  Qutdoor Dining. Concessionaire shall be permitted to use tables, in a non-
exclusive manner, within the entry atrium adjacent to the Premises, and on the paved
area outside of the Premises as depicted in Exhibit A. Concessionaire's use of the outdoor
dining area shall be in accordance with any applicable City zoning codes and State
requirements. The layout of the tables is subject to approval by the City. Concessionaire
may not expand into the Library area, or place any temporary furniture or objects in the
public areas of the Property without prior written approval of the City. All furniture and
associated equipment shall be capable of being moved or relocated to provide adequate
circulation and paths of travel around the Premises.

6.8  Operation. Concessionaire shall keep the Premises in operation and open
to the public for business in accordance with the following schedule:

Monday through Thursday from 7:00 a.m. to 4:00 p.m. (but in no event earlier than
6:30 a.m., and no later than 9:00 p.m.)

Friday from 7:00 a.m. to 4:00 p.m. (but no earlier than 6:30 a.m.)

Saturday from 8:00 a.m. to 4:00 p.m.

Sunday from 12:00 p.m. to 4:00 p.m. (but no earlier than 11:00 a.m.)

Concessionaire shall be closed on all City observed holidays, including but not limited to

New Year's Day, Martin Luther King Jr. Day, President's Day, Memorial Day, 4th of July,
Labor Day, Veteran's Day, Thanksgiving Day and Friday following, Christmas Day, and
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any other day the Central Library may be closed as designated by the City Manager or
the Library Services Director.

Concessionaire may close the Concession during periods of remodeling, reconstruction,

inventory, and emergencies or to comply with Laws with prior written approval from the
City.

6.9  Notice to Public Temporary Change in Operation. Concessionaire shall, at
least thirty (30) calendar days in advance of any closures for construction, or change in
hours of operation, notify City in writing and post notices in and upon the Premises, and
to Concessionaire’s website and social media pages, informing customers of the
changes. Concessionaire shall immediately, or whenever reasonable at least forty-eight
(48) hours in advance, post notices in and upon the Premises, and to its website and
social media pages informing customers of any temporary change in hours of operation
due to early closures of the Central Library.

6.10 Food Preparation. Concessionaire shall install, at Concessionaire’s own
expense, fire protective systems which are required by City, County, and state fire
ordinances. Concessionaire shall also install adequate ventilation systems to operate the
Premises. Concessionaire shall install, at Concessionaire’s own expense, additional
equipment as listed in Exhibit “D.” which is attached hereto and incorporated herein by
reference, required to prepare foods included on the proposed menu, which may be
necessary to operate Concessionaire’s business. Concessionaire shall ensure that
additional equipment is installed properly pursuant to the manufacturer's specifications,
does not exceed the electrical or other utility loads designated for the Premises, and is in

compliance with all applicable local and state building codes and health department
regulations.

6.11 Advertising Display. Concessionaire may, at its own expense, place unlit
signs in or upon the Premises and Property subject to the prior written consent of City as
to the size, type, number, design and method of installation and in compliance with City’s
sign code regulations. All signage placed by Concessionaire on, in or about the Premises
and Property shall remain the property of Concessionaire and shall be removed by
Concessionaire upon Termination or Expiration of this Agreement at Concessionaire's

expense; and any damage caused by removal shall be repaired at Concessionaire's
expense.

6.12 Marketing. Concessionaire may, at its own expense, promote KIT at the
Library, Inc. and distribute marketing materials consistent with the marketing plan
attached hereto as Exhibit “E,” and incorporated herein by reference, subject to the written
approval of the City and the conditions and restrictions of the Agreement of Mutual
Understanding Regarding Declaration of Special Land Use Restrictions, Right of First
Refusal, Mortgage Lien and Option to Repurchase recorded on May 8, 1992 as
Instrument No. 92-304757 by and between The Irvine Company LLC and the City of

Newport Beach, which is attached hereto as Exhibit “F,” and incorporated herein by
reference.
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6.13 Personnel. Concessionaire shall be responsible for hiring the necessary
personnel to conduct the daily operation of Concession. Concessionaire shall comply
with all federal, state, and local Laws related to minimum wage, social security,
nondiscrimination, ADA, unemployment compensation, and workers’ compensation. If
required by City, employees shall wear a uniform and/or identification badge.

6.14 Independent Contractor. It is understood that Concessionaire is an
independent contractor and not an agent or employee of City. The manner and means of
operating the Premises are under the control of Concessionaire, except to the extent they
are limited by statute, rule or regulation and/or the expressed terms of this Agreement.
No civil service status or other right of employment shall accrue to Concessionaire’s
employees. Nothing in this Agreement shall be deemed to constitute approval for
Concessionaire or any of Concessionaire’s employees or agents, to be the agents or
employees of City. City shall have no interest in the business of Concessionaire.

6.15 No Distress Sales. No auction, fire, bankruptcy, "going out of business" or
other distress sales of any nature may be conducted on the Premises without the prior
written consent of an Authorized City Representative, which approval will not be
unreasonably withheld but may be conditioned.

6.16 Restroom Facilities for Employees. Concessionaire, its employees and
customers shall have full use of restroom facilities located within the Central Library as
called out on Exhibit “C”. Restroom facilities are shared with the Central Library
employees and visitors, and are considered Common Area.

6.17 Parking for Employees. Concessionaire may use up to three (3) non-
exclusive parking spaces for Concessionaire and its employees’ vehicles, located within
the parking structure at the Project on level two (2) or above.

7. TAXES, LICENSES AND OTHER OBLIGATIONS

7.1 Payment of Taxes. Concessionaire shall pay directly to the appropriate
taxing authorities all taxes applicable to this Agreement, fixtures and Concessionaire’s
personal property on the Premises, that are levied or assessed against Concessionaire
during the Term. Taxes shall be paid at least ten (10) days before delinquency and before
any fine, interest or penalty is due or imposed by operation of law. Concessionaire shall,
upon request, promptly furnish to City satisfactory evidence of payment. Concessionaire
acknowledges that this Agreement may create a possessory interest subject to property
taxation and that Concessionaire may be subject to the payment of property taxes levied
on such interest. Concessionaire shall pay, before delinquency all taxes, assessments,
license fees and other charges (“Taxes”) that are levied or assessed against
Concessionaire's interest in the Premises or any personal property installed on the
Premises.

x
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7.2 Payment of Obligations. Concessionaire shall promptly pay, when due, any
and all bills, debts, liabilities and obligations incurred by Concessionaire in connection
with Concessionaire's occupation and use of the Premises.

7.3 Challenge to Taxes. Concessionaire shall have the right in good faith, at its
sole cost and expense, to contest the amount or legality of any Taxes on or attributable
to this Agreement, the Premises, Concessionaire's personal property, or
Concessionaire's occupation and use of the Premises, including the right to apply for
reduction. If Concessionaire seeks a reduction or contests such taxes, Concessionaire's
failure to pay the taxes shall not constitute a default as long as Concessionaire complies
with the provisions of this Section. City shall not be required to join in any proceeding or
contest brought by Concessionaire unless the provisions of any Law require that the
proceeding or contest be brought by or in the name of City or any owner of the Premises.
In that case, City shall join in the proceeding or contest or permit it to be brought in City's
name as long as City is not required to bear any cost. If requested by Concessionaire,
City shall execute any instrument or document necessary or advisable in connection with
the proceeding or contest. Concessionaire, on final determination of the proceeding or
contest, shall immediately pay or discharge any decision or judgment rendered, together
with all related costs, charges, interest and penalties. Concessionaire shall indemnify,
defend and hold harmless City, including its City Council, appointed and elected officers,
boards and commissions, employees, Authorized City Representatives, agents and
volunteers, from and against any liability, claim, demand, penalty, cost or expense arising
out of or in connection with any contest by Concessionaire pursuant to this Section.

8. UTILITIES

Concessionaire shall be responsible for paying their pro-rata share of utilities furnished
to or used on the Premises, including, without limitation, gas, electricity, sewer, water,
refuse collection, telephone service, internet, and cable TV. Concessionaire’s pro-rata
share shall be included on base rent invoices each quarter. Concessionaire may use
City's trash enclosures or public trash cans, provided however, that City may, at City's
discretion, require Concessionaire to arrange for its own refuse collection. Refuse
collection shall occur between 7 a.m. and 6 p.m. on non-holiday weekdays.

9. CONCESSIONAIRE IMPROVEMENTS: ALTERATIONS TO THE PREMISES

9.1  Concessionaire Improvements. Concessionaire acknowledges that City
has delivered the Premises with the improvements depicted in Exhibit “A”. Subject to all
applicable laws, it shall be Concessionaire’s responsibility to install or replace any
improvements to the Premises as necessary for the Concessionaire to operate in a
responsible, safe and lawful manner as described in Section 6 of this Agreement,
including those improvements depicted in Exhibit “G,” which is attached hereto and
incorporated herein by reference (“Concessionaire Improvements”). Concessionaire shall
submit plans, diligently pursue their approval, and complete construction of
Concessionaire Improvements within twelve (12) months of the Effective Date of this
Agreement. Final design of the Concessionaire Improvements shall be subject to the prior
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written approval by City, as may be modified in order to obtain certain permits as may be
necessary. The installation of Concessionaire Improvements shall be in strict compliance
with the approved final design, and construction shall be performed between 7:00 a.m.
and 6:00 p.m. on non-holiday weekdays.

9.2  Concessionaire’'s Architects and Contractors. Al Concessionaire
Improvements and any subsequent repairs, alterations, additions or improvements to any
of the foregoing shall be designed, selected or constructed, as applicable, by qualified
and licensed (where required) architectural, design, engineering, and construction firms
selected by Concessionaire. Any contractors hired by Concessionaire shall be fully
licensed and bonded. Concessionaire’s contractors and any subcontractors shall obtain
insurance in an amount and form to be approved by City's Risk Manager, including
workers compensation insurance as required by law, general liability, automobile liability
and builder’s risk insurance covering improvements to be constructed, all pursuant to
standard industry custom and practice. City, its elected or appointed officers, officials,
employees, agents and volunteers shall be named as an additional insured on the
contractors and any subcontractors policies.

9.3  Schedule for Required Improvements. Concessionaire shall submit plans,
diligently pursue their approval, and begin construction of Concessionaire Improvements
according to the following schedule:

Design Coordination, Preparation of Upon execution of this Agreement
Construction Documents, and Obtain | Concessionaire shall coordinate with
Building Permits City to coordinate all kitchen and dining
area designs, delivery conditions, and
construction drawings. Concessionaire
shall obtain building permits no later
than April 30, 2025.

Complete Construction Within one hundred twenty (120) days
of delivery of Premises from City.

Open for Business Concessionaire shall be ready to open
for business no later than August 1,
2025.

9.3.1 Construction Period. The period commencing the date on which the
Concessionaire receives possession of the Premises from the City and ending on the
Commencement Date (the “Construction Period”), Concessionaire shall be permitted to
enter the Premises for the sole purpose of installing furniture, fixtures and equipment
(including data and telephone lines and equipment), furnishings and decorations herein
Concessionaire Improvements, provided that (a) prior to Concessionaire’s entry in the
Premises, Concessionaire shall furnish to City certificates of insurance satisfactory to
City evidencing Concessionaire’s compliance with the requirements of Section 11.3, and
a schedule, for City's approval, which shall detail the timing and purpose of
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Concessionaire’s entry; and (b) Concessionaire's work in the Premises prior to the
Commencement Date shall comply with the requirements of Section 9. Concessionaire’s
occupancy of the Premises during the Construction Period shall be subject to all of the
terms, covenants and conditions of this Agreement, including, without limitation,
Concessionaire’s indemnity obligations set forth in Section 11.3, except that City agrees
that Concessionaire’s obligation to pay Base Rent and Percentage Rent (defined in
Section 4) shall be waived. Concessionaire shall, however, pay the cost of all utilities
and other services provided to the Premises prior to the Commencement Date that are
required by reason of Concessionaire’s early occupancy.

9.3.2 Construction Coordination. Concessionaire shall be responsible for
coordinating with City to ensure that Concessionaire's proposed scope of
Concessionaire Improvements to the Premises complies with the energy and resource
efficient requirements, design guidelines for the project, points of connection with the
utilities, during the development of Concessionaire’s design and construction drawings,
and coordination of trades and access to the Premises during Concessionaire's
construction of the Concessionaire Improvements at Concessionaire's sole cost.

9.4 Permits. Unless restricted by law, Concessionaire shall obtain, and be
responsible for the costs for all building permits, health department permits, alcohol
licensing permits, and other required permits prior to commencement of Concessionaire
improvements and operations. If applicable, Concessionaire shall be responsible, at its
sole cost and expense, for compliance with the California Environmental Quality Act
(“CEQA”) and the California Coastal Act in connection with Concessionaire’s operation
and use of the Property.

9.5  Quality of Work Performed. All Concessionaire Improvements, alterations,
maintenance and other work shall be performed in a good and workmanlike manner,
shall comply with the plans and specifications submitted to City, and shall comply with

all applicable governmental permit requirements and Laws in force at the time permits
are issued.

9.6 Payment of Costs. Concessionaire shall pay all costs related to the

construction of the Concessionaire Improvements and any alterations by Concessionaire
or its agents.

9.7  Liens Prohibited. Concessionaire shall keep the Premises free from any
liens and shall not permit to be imposed, recorded or enforced against the Premises or
Property, any portion thereof or any structure or Concessionaire Improvement thereon,
any mechanics, materialmen’s, contractors or other liens arising from, or any claims for
damages growing out of, any work or repair, construction or alteration of Concessionaire
Improvements on the Premises.

9.7.1 Release/Removal of Liens. In the event any lien or stop notice is
imposed or recorded on the Premises or Property, or a Concessionaire Improvement
permanently affixed to the Premises or Property during the Term, Concessionaire shall

C%
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pay or cause to be paid all such liens, claims or demands before any action is brought
to enforce the same against the Premises or Property or the Concessionaire
Improvement. Notwithstanding the foregoing, if Concessionaire legitimately contests the
validity of such lien, claim or demand, then Concessionaire shall, at its expense, defend
against such lien, claim or demand provided that it provides City the indemnity in this
Agreement and provided Concessionaire shall pay and satisfy any adverse judgment
that may be rendered before any enforcement against City or the Premises or Property.

9.8  Costs of Construction. Concessionaire shall bear all costs and expenses
associated with the design and construction of the Premises, which costs and expenses
include without limitation all modifications, alterations and improvements to the Premises
which are further described and depicted in Exhibit G.

9.9  Prevailing Wages. Pursuant to the applicable provisions of the Labor Code
of the State of California, not less than the general prevailing rate of per diem wages
including legal holidays and overtime work for each craft or type of workman needed to
execute the work contemplated under this Section shall be paid to all workmen employed
on the work to be done according to this Section by the Concessionaire’s contractors and
any subcontractor. In accordance with the California Labor Code (Sections 1770 et seq.),
the Director of Industrial Relations has ascertained the general prevailing rate of per diem
wages in the locality in which the work is to be performed for each craft, classification, or
type of workman or mechanic needed to execute the Concessionaire Improvements. A
copy of said determination is available by calling the prevailing wage hotline number (415)
703-4774, and requesting one from the Department of Industrial Relations.
Concessionaire’s contractors and subcontractors are required to obtain the wage
determinations from the Department of Industrial Relations and post at the job site the
prevailing rate or per diem wages. It shall be the obligation of Concessionaire's
contractors or any subcontractor under him/her to comply with all State of California labor

laws, rules and regulations and the parties agree that the City shall not be liable for any
violation thereof.

9.10 Disposition of Concessionaire Improvements_at Expiration or Agreement
Termination. Any Concessionaire Improvements or other alterations made to the
Premises, as well as any City common area furniture (excluding Concessionaire's
fixtures, equipment, furniture, and moveable decorations) shall remain on, and be
surrendered with, the Premises on Expiration or Termination of this Agreement. Except
in the case of termination for default as set forth under Section 15 of this Agreement, City
may require Concessionaire to remove any Concessionaire Improvements or alterations
that Concessionaire has made to the Premises by providing notice at least thirty (30) days
prior to the Expiration or Termination of this Agreement. If City requires such removal,
Concessionaire shall, at its cost, remove the Concessionaire Improvements or alterations
and restore the Premises to Good Condition before the last day of the Term, or within
thirty (30) days after notice is given, whichever is earlier. Prior to Expiration or within
fifteen (15) days after Termination of this Agreement, Concessionaire may remove any
moveable partitions, machinery, equipment, fumniture, and trade fixtures previously
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installed by Concessionaire, provided that Concessionaire repairs any damage to the
Premises caused by removal.

10. MAINTENANCE OF PREMISES

10.1  Maintenance by Concessionaire. All furnishings, equipment, facilities,
Concessionaire Improvements, Alterations, attachments and appurtenances provided by
City or installed by Concessionaire, and required for concession operations, including all
kitchen equipment and interior and exterior furnishings, including items under warranty,
shall be maintained in Good Condition and repair by Concessionaire at its cost. Graffiti
shall be called in to City’s Graffiti Hotline for removal.

10.1.1 Atrium Maintenance. The City shall be responsible for the repair
and maintenance of the areas of the Property immediately outside
of and adjacent to the Premises ("Atrium"), as it is part of the
Property, and will provide daily janitorial services to ensure the area
remains clean and presentable. The Concessionaire shall be
responsible for the upkeep of any furniture placed in the Atrium,
During operational hours, Concessionaire's staff shall manage the
cleanliness of the Atrium by clearing dishes, removing debris,
disposing of trash, wiping down tables, cleaning the floors in
Atrium, and performing any necessary spot-cleaning to maintain a
welcoming environment. City may perform Maintenance or repairs
in the event Concessionaire fails to commence required
Maintenance or repairs within the time provided by City in the
notice requesting such Maintenance or repair. The cost of any
Maintenance or repairs by the City pursuant to this Section shall be
payable as additional Rent. City may perform required cleaning and
charge the costs to Concessionaire if the Concessionaire fails to
perform within the time provided by City in the notice requesting
the cleaning and continue to Maintain the area as required by this
Agreement.

10.1.2 Water Heater. The Concessionaire shall be responsible for the cost
of general maintenance, repair, and replacement of the water
heater servicing the Premises to ensure it remains in proper
working condition. The City will be responsible for performing or
coordinating with a vendor to perform said maintenance and repair
work with the cost of such work reimbursed to City by
Concessionaire as additional Rent. The Concessionaire shall
promptly notify the City of any issues or required repairs related to
the water heater to facilitate timely maintenance. If the
Concessionaire causes damage to the water heater, the cost of
repairs will be borne by the Concessionaire, while the City will
coordinate and carry out the necessary repairs.

P IR U T S T, ——
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10.2 Maintenance by City. City may perform maintenance in the event
Concessionaire fails to commence required maintenance within three (3) business days
after receipt of notice to do so. The cost of any maintenance by City pursuant to this
Section shall be payable as additional Rent. City may perform required cleaning and
charge the costs to Concessionaire if the Concessionaire fails to perform within five (5)

days after notice to do so and continue to maintain the area as required by this
Agreement.

10.2.1 Dumbwaiter. The City shall be responsible for the general
maintenance, repair, and replacement of the dumbwaiter located
within the Premises, as necessary to ensure it remains in safe and
operable condition throughout the Term. The Concessionaire shall
promptly notify the City of any issues or required repairs concerning
the dumbwaiter to support timely maintenance. If the
Concessionaire causes damage to the dumbwaiter, the cost of
repairs will be borne by the Concessionaire, while the City will
coordinate and carry out the necessary repairs.

10.2.2 Security Gate. The City shall be responsible for the general
maintenance and repair of the security gate located within the
Premises. The City agrees to ensure the security gate remains in
safe and functional condition throughout the Term of this
Agreement. The Concessionaire is responsible for promptly
notifying the City of any issues with the security gate to allow for
timely maintenance and repairs. If the Concessionaire causes
damage to the security gate, the cost of repairs will be borne by the
Concessionaire, while the City will coordinate and carry out the
necessary repairs.

10.3  Entry by City. Upon twenty-four (24) hour notice to Concessionaire, City
and its Authorized City Representatives may enter upon and inspect the Premises at any
reasonable time for any lawful purpose. In case of emergency, City or its Authorized City
Representative may enter the Premises by whatever force necessary if Concessionaire
is not present to open and permit an entry. Any entry to the Premises by City shall not
be construed as a forcible or unlawful entry into, or a detainer of, the Premises, or an
eviction of Concessionaire from the Premises or any portion thereof.

11.  INDEMNITY AND EXCULPATION; INSURANCE

11.1  Hold-Harmless Clause. Concessionaire agrees to indemnify, defend and
hold harmless City, its City Council, Boards, Commissions, officers, agents, volunteers,
employees, and the State of California (collectively, the “Indemnified Parties”) from and
against any and all claims (including, without limitation, claims for bodily injury, death or
damage to property), demands, obligations, damages, actions, causes of action, suits,
losses, judgments, fines, penalties, liabilities, costs and expenses (including, without
limitation, attorney’s fees, disbursements and court costs) of every kind and nature
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whatsoever (individually, a “Claim”; collectively, “Claims™), which may arise from or in any
manner relate (directly or indirectly) to Concessionaire's possession, occupation or use
of the Premises, specifically including, without limitation, any claim, liability, loss, or
damage arising by reason of:

11.1.1 The death or injury to any Person or damage to personal property
caused or allegedly caused by the condition of the Premises or an
act or omission of Concessionaire or an agent, contractor,
subcontractor, supplier, employee, servant, sublessee or
concessionaire of Concessionaire;

11.1.2 Any work performed on the Premises or materials furnished to the
Premises at the request of Concessionaire or any agent or
employee of Concessionaire, with the exception of maintenance
performed by City; and/or

11.1.3 Concessionaire’s failure to perform any provision of this Agreement
or to comply with any requirement of Law or any requirement
imposed on the Premises by any duly authorized governmental
agency or political subdivision.

Concessionaire’s obligations pursuant to this Subsection shall not extend to any Claim
proximately caused by the sole negligence, willful misconduct, or unlawful or fraudulent
conduct on the part of the Indemnified Parties. This indemnity shall apply to all claims
and liability regardless of whether any insurance policies are applicable.

11.2 Exculpation of City. Except as otherwise expressly provided in this
Agreement, City shall not be liable to Concessionaire for any damage to Concessicnaire
or Concessionaire's property from any cause other than the sole negligence, intentional
or willful acts of the Indemnified Parties. Except as otherwise expressly provided in this
Agreement, Concessionaire waives all claims against the Indemnified Parties arising for
any reason other than the sole negligence, intentional or willful acts of the Indemnified
Parties. City shall not be liable to Concessionaire for any damage to the Premises,
Concessionaire’s property, Concessionaire’s goodwill, or Concessionaire's business
income, caused in whole or in part by acts of nature including, without limitation, waves,
wind and ocean currents.

11.3 Insurance. In addition to insurance required of Concessionaire to be
obtained, provided, and maintained during the consiruction of the Concessionaire
Improvements, and without limiting Concessionaire’s indemnification of City,
Concessionaire shall obtain, provide and maintain at its own expense during the term of
this Agreement, a policy or policies of liability insurance of the type and amounts specified
in Exhibit “H,” which is attached hereto and incorporated herein by this reference.
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12. DAMAGE OR DESTRUCTION OF PROPERTY/PREMISES

12.1 Destruction of Premises. If the Premises are totally or partially destroyed,
rendering the Premises or any portion thereof totally or partially inaccessible or unusable,
Concessionaire shall restore the Premises to substantially the same condition as
immediately prior to such destruction (including all trade fixtures, personal property,
Concessionaire Improvements and Alterations as are installed by Concessionaire or its
contractors or subcontractors, which shall be replaced by Concessionaire at its expense).
Concessionaire may elect to terminate this Agreement by giving notice of such election
to City within sixty (60) days after the date of the occurrence of any casualty if the cost of
the restoration exceeds the amount of any available insurance proceeds, if the damage
has been caused by an uninsured casualty or event, or if Concessionaire reasonably
estimates that repairs of the Premises will take more than six (6) months. Upon such
termination, insurance proceeds applicable to reconstruction of the Premises (excluding
Concessionaire’'s personal property therein) shall be paid to City and Concessionaire
shall have no further liability or obligations under this Agreement.

12.2  Replacement of Concessionaire’s Property. In the event of damage or
destruction of Concessionaire Improvements located on the Premises not giving rise to
Concessionaire's option to terminate this Agreement, Concessionaire shall, at its own
expense, replace and repair all Concessionaire’s trade fixtures, equipment, machinery,
furnishings, furmniture and inventory as soon as reasonably possible to permit the prompt
continuation of the Concession.

12.3  Destruction of the Property. In the event that all or a portion of the Property
is damaged, and the Premises or a material portion becomes inaccessible or
commercially unusable, and the damage or destruction cannot reasonably be repaired
within twelve (12) months after the date of the casualty, City shall have the right to either:

12.3.1 Terminate this Agreement. City shall give Concessionaire written
notice of termination within thirty (30) days following the date of the casualty,
which shall be effective sixty (60) days after the date of the notice; or

12.3.2 Repair the damage at City's expense. City shall give Concessionaire
written notice of its intention to repair such damage as soon as reasonably
possible at City’s expense, in which event this Agreement shall continue in
full force and effect; however, Rent shall be abated in accordance with the
procedures set forth in Section 13. If City fails to commence repairs within
one hundred twenty (120) days after its notice of its intention to repair, then
Concessionaire may terminate this Agreement by giving City written notice
at any time prior to the commencement of repairs. In such event, this
Agreement shall terminate as of the date of notice from Concessionaire to
City, and City shall have no liability under this Agreement.
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13. ABATEMENT OF RENT

13.1  Concessionaire Improvements: Approved Construction. Concessionaire’s
payment of Percentage Rent shall be abated during the construction of Concessionaire
Improvements not to exceed twelve (12) months from the Effective Date of this
Agreement. Concessionaire shall provide documentation of construction activity at least
forty-five (45) calendar days prior to the commencement of the scheduled construction
and the City’s subsequent written approval. In no way shall abatement of Percentage
Rent pursuant to this subsection: (a) exceed Twenty-Five Thousand Dollars ($25,000) in
the aggregate during the Term of this Agreement, and (b) exceed twelve (12) months,
whether consecutively or collectively. “Construction” shall mean the installation of
Concessionaire Improvements in strict compliance with the design plans approved in
writing by City.

13.2 Damage or Destruction. In the event of damage or destruction of the
Premises or damage to the Property that impacts the Premises where this Agreement is
not terminated, Concessionaire shall continue to utilize the Premises for the operation of
its business as permitted in Section 6 to the extent it may be practicable and commercially
reasonable. Concessionaire’s obligation to pay taxes pursuant to this Agreement shall
not be abated or reduced. Rent shall not abate if the damage or destruction to the
Premises is the result of the negligence or willful conduct of Concessionaire or its
employees, officers or agents.

13.3  No Abatement for Maintenance. Concessionaire shall not be entitled to
any abatement of Base Rent or Percentage Rent for any temporary closures for general
maintenance of the Premises to keep the Concession operating in a manner comparable
to other high-quality concession businesses.

14.  PROHIBITION AGAINST VOLUNTARY ASSIGNMENT, SUBLETTING AND
ENCUMBERING

14.1  Prohibition of Assignment. City and Concessionaire acknowledge that City
is entering into this Agreement in reliance upon the experience and abilities of
Concessionaire. Consequently, Concessionaire shall not voluntarily assign or encumber
its interest in this Agreement or in the Premises, or assign substantially all or any part of
the Premises, or allow any other person or entity (except Concessionaire’s authorized
representatives) to occupy or use all or any part of the Premises without the prior written
consent of City. City’'s consent to any assignment or other transfer is subject to
Concessionaire providing City with evidence reasonably satisfactory to City that the
proposed transferee has financial strength and restaurant or food service experience
comparable to Concessionaire and the use of the Premises by the proposed transferee
is consistent with the terms of this Agreement. Except as otherwise expressly provided
herein, any dissolution, merger, consolidation, reorganization of Concessionaire, or the
sale or other transfer resulting in a transfer of a controlling percentage of the capital stock
of Concessionaire, shall be deemed a voluntary assignment; provided, however, that the
sale or transfer of a controlling percentage of the capital stock of Concessionaire pursuant
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to a public offering(s) of equity or debt instruments issued by Concessionaire, or other
transfers of publicly traded capital stock or debt instruments shall not constitute a
voluntary assignment and shall not require City's consent or approval. The phrase
"controlling percentage" means the ownership of, or the right to vote, stock possession of
at least fifty percent (50%) of the total combined voting power of all classes of
Concessionaire's capital stock issued, outstanding, and entitled to vote for the election of
directors, except for ownership of publicly traded shares, warrants or similar equity
interests in Concessionaire traded on a national exchange or over-the-counter markets.

15. DEFAULT

15.1  Default by Concessionaire. The occurrence of any one (1) or more of the

following events shall constitute a default and material breach of this Agreement by
Concessionaire:

15.1.1 The vacating or abandonment of the Premises by Concessionaire
for more than fifteen (15) consecutive days that was not otherwise

expressly permitted under this Agreement or pre-approved in writing
by City;

15.1.2 The revocation of any of Concessionaire’s licenses issued by the
State;

156.1.3 The failure by Concessionaire to make any payment of Rent or any
other payment required by this Agreement, as and when due, when
such failure shall continue for a period of ten (10) days after written
notice of default from City to Concessionaire:

15.1.4 Except as specified in Subsection 15.1(2), the failure of
Concessionaire to observe or perform any of the material
covenants, conditions or provisions of this Agreement to be
observed or performed by Concessionaire where such failure shall
continue for a period of ten (10) days after written notice thereof
from City to Concessionaire; provided, however, that if the nature of
Concessionaire's default is such that more than ten (10) days are
reasonably required for its cure, then Concessionaire shall not be
deemed to be in default if Concessionaire commences such cure
within said ten (10) day period and thereafter diligently prosecutes
such cure to completion;

15.1.5 The making by Concessionaire of any general arrangement or
assignment for the benefit of creditors;

15.1.6 Concessionaire becomes a "debtor" as defined in 11 U.S.C. Section
101 or any successor statute thereto (unless, in the case of a
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petition filed against Concessionaire, the same is dismissed within
ten (10) days);

15.1.7 The appointment of a trustee or receiver to take possession of
substantially all of Concessionaire's assets located at the Premises
or of Concessionaire's interest in this Agreement, where such
appointment is not discharged within ten (10) days; and

15.1.8 The attachment, execution or the judicial seizure of substantially all
of Concessionaire's assets located at the Premises or of
Concessionaire's interest in this Agreement, where such seizure is
not discharged within sixty (60) days.

15.2 Remedies.

15.2.1 Cumulative Nature of Remedies. If any default by Concessionaire
shall continue without cure as required by this Agreement, City shall have the remedies
described in this Section in addition to all other rights and remedies provided by law or
equity, to which City may resort cumulatively or in the alternative.

15.2.2 Reentry without Termination. City may reenter the Premises, and,
without terminating this Agreement, re-let all or a portion of the Premises. City may
execute any agreements made under this provision in City's name and shall be entitled
to all rents from the use, operation, or occupancy of the Premises. Concessionaire shall
nevertheless pay to City on the dates specified in this Agreement the equivalent of all
sums required of Concessionaire under this Agreement, plus City’'s expenses in
conjunction with re-letting, less the proceeds of any re-letting or atonement. No act by or
on behalf of City under this provision shall constitute a Termination of this Agreement
unless City gives Concessionaire specific written notice of Termination.

15.2.3 Termination. City may terminate this Agreement by giving
Concessionaire notice of Termination. In the event City terminates this Agreement, City
may recover possession of the Premises (which Concessionaire shall surrender and
vacate upon demand) and remove all Persons and property. City shall be entitled to
recover the following as damages:

(1) The value of any Rent or other charges that are unpaid at the
time of Termination;

(2)  The value of the Rent and other charges that would have
accrued after Termination less the amount of Rent and charges City received or could
have received through the exercise of reasonable diligence as of the date of the award:

(3)  Any other amount necessary to reasonably compensate City
for the detriment proximately caused by Concessionaire's failure to perform its obligations
under this Agreement; and

Co
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(4) At City's election, such other amounts in addition to or in lieu
of the foregoing as may be permitted from time-to-time by applicable California law. City
shall be entitled to interest at the rate of ten percent (10%) per annum on all Rent and
other charges from the date due or the date they would have accrued. City shall also be
entitled to an award of the costs and expenses incurred by City in maintaining or
preserving the Premises after default, preparing the Premises for re-letting, or repairing
any damage caused by the act or omission of Concessionaire.

15.2.4 Use of Concessionaire's Personal Property. City may use
Concessionaire's personal property and trade fixtures located on the Premises or any of
such property and fixtures without compensation or liability to Concessionaire for use or
damage. In the alternative City may store the property and fixtures at the cost of
Concessionaire. City shall not operate the Premises in any manner tending to indicate
that the Premises are affiliated with, part of or operated in conjunction with
Concessionaire's business.

15.3 City's Right to Cure Concessionaire's Default. Upon continuance of any
default beyond applicable notice and cure periods, City may, but is not obligated to, cure
the default at Concessionaire's cost. If City pays any money or performs any act required
of, but not paid or performed by, Concessionaire after notice, the payment and/or the
reasonable cost of performance shall be due as additional Rent not later than five (5)
days after service of a written demand accompanied by supporting documentation. No
such payment or act shall constitute a waiver of default or of any remedy for default or
render City liable for any loss or damage resulting from performance.

16. WASTE OR NUISANCE

Concessionaire shall not commit or permit the commission of any waste on the
Premises. Concessionaire shall not maintain, commit, or permit any nuisance as defined
in Section 3479 of the California Civil Code on the Premises. Concessionaire shall not
use or permit the use of the Premises for any unlawful purpose, including, but not limited
to, any use that violates City’s charter or Municipal Code.

17.  NO CONFLICTS OF USE, HAZARDOUS MATERIALS

City represents and warrants that, to the best of City's knowledge, (i)
Concessionaire's use of the Premises does not conflict with applicable Laws, and City
knows of no reason why Concessionaire would be unable to obtain all required permits,
licenses and approvals from the appropriate governmental authorities; (ii) the Property is
not in violation of any environmental laws, rules or regulations and Concessionaire's
contemplated uses will not cause any such violation: and (iii) the Property is free of any
and all Hazardous Materials as of the date of this Agreement. In the event that the
presence of any Hazardous Materials not caused by Concessionaire is detected at the
Property at any time during the Term of this Agreement all remedial work shall be
performed by City at City's expense. Concessionaire's obligation to open shall be delayed
until the remedial work is completed if the remedial work is performed prior to

—%
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Concessionaire opening for business. Concessionaire's obligation to pay Rent shall be
abated in direct proportion to the extent Concessionaire is unable to conduct its business
upon the Premises as a result of any remedial work that is performed subsequent to
Concessionaire opening for business. Concessionaire shall have the right (but not the
obligation) to terminate this Agreement, upon thirty (30) days advance written notice to
City in the event that Hazardous Materials are detected at the Property and the presence
or the remediation materially affects Concessionaire's ability to conduct its business in
the Premises. "Hazardous Materials" shall mean any oil, flammable explosives,
asbestos, urea formaldehyde, radioactive materials or waste, or other hazardous, toxic,
contaminated or polluting materials, substances or wastes, including, without limitation,
any "hazardous substances", "hazardous wastes", "hazardous materials" or "toxic
substances" under applicable federal, state and local laws, ordinances and regulations.

18. FORCE MAJEURE; EXTENSIONS OF TIME OF PERFORMANCE

18.1. Neither Party will be liable for any failure or delay in performing an obligation
under this Agreement that is due to any of the following causes (hereinafter “Force
Majeure”): acts of God, war, terrorist act, government-mandated quarantine restrictions,
riot, natural catastrophes, Federal or state governmental acts or omissions, national
strikes, fire, or explosion, provided that the Force Majeure is unforeseeable, beyond the
control of, and not due to the fault or negligence of the Party claiming the Force Majeure.
For the avoidance of doubt, Force Majeure shall not include (a) the novel coronavirus
Covid-19 pandemic, which is ongoing as of the date of the execution of this Agreement;
(b) financial distress or the inability of either Party to make a profit or avoid a financial
loss, (c) changes in the market prices or conditions, or (d) a Party's financial inability to
perform its obligations hereunder.

18.2. A Party’s excuse in liability from failure or delay in performing an obligation
under this Agreement due to Force Majeure shall only be to the extent caused by the
Force Majeure and shall not be any longer than the period commencing from when the
requisite written notice is given and ending when the Party is no longer delayed or
prevented from performing on account of the Force Majeure. A Party claiming Force
Majeure shall promptly notify the other Party in writing, no later than five (5) days after the
commencement of delay or inability to perform, and the Party shall continue with
commercially reasonable diligence in an effort to limit the period of nonperformance or
delay. Time of performance under this Agreement may also be extended in writing by City
and Concessionaire.

19. CITY'S DEFAULTS/CONCESSIONAIRE'S REMEDIES

City shall be in default if it materially interferes with Concessionaire's use of the
Premises for its intended purpose and City fails to cure such default within ten (10) days
after a second demand by Concessionaire.

%
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20. EVENT OF BANKRUPTCY

20.1 If this Agreement is assigned to any person or entity pursuant to the
provisions of the Bankruptcy Code, 11 U.S.C. Section 101 et seq. or any similar or
successor statute (“Bankruptcy Code”), any and all monies or other consideration payable
or otherwise to be delivered in connection with such assignment shall be paid or delivered
to City, shall be and remain the exclusive property of City and shall not constitute property
of Concessionaire or of the estate of Concessionaire within the meaning of the
Bankruptcy Code. Any and all monies or other consideration constituting City's property
under this Section not paid or delivered to City shall be held in trust for the benefit of City
and be promptly paid or delivered to City.

20.2  Any person or entity to which this Agreement is assigned pursuant to the
provisions of the Bankruptcy Code shall be deemed without further act or deed to have
assumed all of the obligations arising under this Agreement on and after the date of such
assignment, including the obligation to operate the business which Concessionaire is
required to operate under this Agreement.

21. NOTICES

Any notice, demand, request, consent, approval or communication that either party
desires or is required to give shall be in writing and shall be deemed given three (3) days
after deposit into the United States registered mail, postage prepaid, by registered or
certified mail, return receipt requested. Unless notice of a different address has been
given in accordance with this Section, all notices shall be addressed as follows:

If to City, to: CITY OF NEWPORT BEACH
Attn: Real Property Administrator
100 Civic Center Drive
Newport Beach, CA 92660

If to Concessionaire, to: Eunice Hwang
c/o KIT at the Library, Inc.
39 Blossom
Irvine, CA 92620
(714) 606-3471

22. SURRENDER OF PREMISES

At the Expiration or earlier Termination of this Agreement, Concessionaire shall
surrender to City the possession of the Premises. Concessionaire shall leave the
surrendered Premises, required personal property and fixtures, in Good Condition,
reasonable wear and tear excepted. All property that Concessionaire is not required to

surrender, but that Concessionaire does abandon shall, at City's election, become City's
property.

%
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23. COMPLIANCE WITH ALL LAWS

Concessionaire shall at its own cost and expense comply with all statutes,
ordinances, regulations and requirements of all governmental entities, including federal,
state, county or municipal, whether now in force or hereinafter enacted. In addition, all
work prepared by Concessionaire shall conform to applicable City, county, state and

federal laws, rules, regulations and permit requirements and be subject to approval of an
Authorized City Representative.

24. WAIVERS

The waiver by either party of any breach or violation of any term, covenant or
condition of this Agreement, or of any ordinance, law or regulation, shall not be deemed
to be a waiver of any other term, covenant, condition, ordinance, law or regulation, or of
any subsequent breach or violation of the same or other term, covenant, condition,
ordinance, law or regulation. The subsequent acceptance by either party of any fee,
performance, or other consideration which may become due or owing under this
Agreement, shall not be deemed to be a waiver of any preceding breach or violation by

the other party of any term, condition, covenant of this Agreement or any applicable law,
ordinance or regulation.

25. SEVERABILITY

If any term or portion of this Agreement is held to be invalid, illegal, or otherwise
unenforceable by a court of competent jurisdiction, the remaining provisions of this
Agreement shall continue in full force and effect.

26. APPLICABLE LAW

This Agreement shall be construed in accordance with the laws of the State of
California in effect at the time of the execution of this Agreement. Any action brought

relating to this Agreement shall be adjudicated in a court of competent jurisdiction in the
County of Orange.

27. ENTIRE AGREEMENT; AMENDMENTS

27.1 The terms and conditions of this Agreement, all exhibits attached, and all
documents expressly incorporated by reference, represent the entire agreement of the
parties with respect to the subject matter of this Agreement.

27.2 This Agreement shall supersede any and all prior agreements, oral or
written, regarding the subject matter between Concessionaire and City.

27.3 No other agreement, promise or statement, written or oral, relating to the
subject matter of this Agreement, shall be valid or binding, except by way of a written
amendment to this Agreement.

%
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27.4 The terms and conditions of this Agreement shall not be altered or modified
except by a written amendment to this Agreement signed by Concessionaire and City.

27.5 If any conflicts arise between the terms and conditions of this Agreement,
and the terms and conditions of the attached exhibits or the documents expressly
incorporated by reference, the terms and conditions of this Agreement shall control.

27.6 Any obligation of the parties relating to monies owed, as well as those
provisions relating to limitations on liability and actions, shall survive termination or
expiration of this Agreement.

27.7  Each party has relied on its own inspection of the Premises and examination
of this Agreement, the counsel of its own advisors, and the warranties, representations,
and covenants in this Agreement. The failure or refusal of either party to inspect the
Premises, to read this Agreement or other documents, or to obtain legal or other advice
relevant to this transaction constitutes a waiver of any objection, contention, or claim that
might have been based on such reading, inspection, or advice.

28. TIME IS OF THE ESSENCE

Time is of the essence for this Agreement. Concessionaire agrees to proceed in
an efficient and timely manner to obtain all necessary approvals, licenses and permits
required to engage in the business services as described under Section 6.

29. SUCCESSORS

Subject to the provisions of this Agreement on assignment and subletting, each
and all of the covenants and conditions of this Agreement shall be binding on and shall
inure to the benefit of the heirs, successors, executors, administrators, assigns, and
personal representatives of the respective parties.

30. INTERPRETATION

The terms of this Agreement shall be construed in accordance with the meaning
of the language used and shall not be construed for or against either party by reason of
the authorship of this Agreement or any other rule of construction which might otherwise
apply.

31. TABLE OF CONTENTS; HEADINGS

The table of contents of this Agreement and the captions of the various sections
of this Agreement are for convenience and ease of reference only and do not define, limit,
augment, or describe the scope, content, or intent of this Agreement.

%___—_
Concession Agreement — KIT at the Library, Inc. Page 30

9-36



32. GENDER; NUMBER

The neuter gender includes the feminine and masculine, the masculine includes
the feminine and neuter, and the feminine includes the neuter, and each includes
corporation, partnership, or other legal entity whenever the context requires. The singular
number includes the plural whenever the context so requires.

33. EXHIBITS

All exhibits to which reference is made in this Agreement are incorporated by
reference. Any reference to "this Agreement" includes matters incorporated by reference.

34. MEMORANDUM OF CONCESSION AGREEMENT

A Memorandum of Concession Agreement, in a form and content similar to that
contained in Exhibit “I,” which is attached hereto and incorporated by reference, shall be
recorded by the parties promptly upon execution of this Agreement. Upon execution by
both parties, the Memorandum of Concession Agreement shall be recorded against the

Premises in the office of the Orange County Clerk-Recorded, as required by Government
Code Section 37393.

35. CITY BUSINESS LICENSE

Concessionaire shall obtain and maintain during the duration of this Agreement, a
City business license as required by the Newport Beach Municipal Code.

36. NO ATTORNEYS’ FEES

The prevailing party in any action brought to enforce the terms and conditions of
this Agreement, or arising out of the performance of this Agreement, shall not be entitled
to recover its attorneys’ fees.

37. NONDISCRIMINATION

Concessionaire, for itself and its successors, agrees that in the performance under
this Agreement, Concessionaire shall not discriminate against any person because of the
marital status or ancestry of that person or any characteristic listed or defined in
Government Code Section 11135.

38. NO THIRD PARTY BENEFICIARIES

City and Concessionaire do not intend, by any provision of this Agreement, to
create in any third party, any benefit or right owed by one party, under the terms and
conditions of this Agreement, to the other party.
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39. LAWS

It shall be the obligation of Concessionaire to comply with all laws, statutes, rules,
and regulations including, but not limited to, State of California labor laws, rules and
regulations and the parties agree that City shall not be liable for any violation by

Concessionaire (or Concessionaire’s agent, sublessee or any party affiliated with
Concessionaire) thereof.

40. NO DAMAGES

Concessionaire acknowledges that City would not enter into this Agreement if it
were to be liable for damages (including, but not limited to, actual damages, economic
damages, consequential damages, lost profits, loss of rents or other revenues, loss of
business opportunity, loss of goodwill or loss of use) under, or relating to, this Agreement
or any of the matters referred to in this Agreement, including, without limitation, any and
all plans, permits, licenses or regulatory approvals, and CEQA documents. Accordingly,
Concessionaire covenants and agrees on behalf of itself and its successors and assigns,
not to sue City for damages (including, but not limited to, actual damages, economic
damages, consequential damages, lost profits, loss of rents or other revenues, loss of
business opportunity, loss of goodwill or loss of use) or monetary relief for any breach of
this Agreement by City or for any dispute, controversy, or issue between City and
Concessionaire arising out of or connected with this Agreement or any of the matters
referred to in this Agreement, including, without limitation, any and all plans, permits,
licenses or regulatory approvals, CEQA documents, or any future amendments or
enactments thereto, the parties agreeing that declaratory relief, injunctive relief, mandate
and specific performance shall be Concessionaire’s sole and exclusive judicial remedies.

41. GOVERNMENT CLAIMS ACT

Concessionaire and City agree that in addition to any claims filing or notice
requirements in this Agreement, Concessionaire shall file any claim that Concessionaire
may have against City in strict conformance with the Government Claims Act
(Government Code sections 900 et seq.), or any successor statute.

42. COUNTERPARTS

This Agreement may be executed in two (2) or more counterparts, each of which
shall be deemed an original and all of which together shall constitute one (1) and the
same instrument.

[SIGNATURES ON NEXT PAGE]
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of

the date first written above.

APPROVED AS TO FORM:
OFFICE OF THE CITY ATTORNEY

CITY OF NEWPORT BEACH (“City”),
a California municipal corporation and
charter city

Date: ' ! [ 3 / o Date:
By% Y By:
Aaron C.Happ  2lafss o Grace K. Leung
City Attor City Manager
ATTEST: CONCESSIONAIRE: KIT at the Library,
Inc., a California stock corporation
Date: Date:
By: By:
Leilani I. Brown Eunice Hwang
City Clerk Managing Member
Attachments: Exhibit “A” — Premises

Exhibit “B” — Proposed Menus

Exhibit “C” — Loading Zone and Restroom Depiction
Exhibit “D” — Concessionaire Equipment List
Exhibit “E” — Marketing Plan

Exhibit "F" — Special Land Use Restrictions

Exhibit “G” — Concessionaire Improvements

Exhibit “H” — Insurance

Exhibit “I" — Memorandum of Concession Agreement
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of

the date first written above.

APPROVED AS TO FORM:
OFFICE OF THE CITY ATTORNEY

Date: o [] (3 /3-%

l

By: = L Lf» R

CITY OF NEWPORT BEACH (“City"),
a California municipal corporation and
charter city

Date:

By:

Aaron C. Happ  2|iafSs o
City Attorn

Grace K. Leung
City Manager

ATTEST: CONCESSIONAIRE: KIT at the Library,
Inc., a California stock corporation
Date: Date: 8/‘3/2‘5
By: By: /ZQ/\/M"
Leilani |. Brown Eunice Hwang
City Clerk Managing Member
Attachments: Exhibit “A” — Premises

Exhibit “B” — Proposed Menus

Exhibit “C" — Loading Zone and Restroom Depiction
Exhibit “D” — Concessionaire Equipment List
Exhibit “E” — Marketing Plan

Exhibit "F” — Special Land Use Restrictions

Exhibit “G” — Concessionaire Improvements

Exhibit “H” — Insurance

Exhibit “I" — Memorandum of Concession Agreement
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EXHIBIT “A”

PREMISES

m
Concession Agreement - KIT at the Library, Inc. Exhibit A-1
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EXHIBIT “B”

PROPOSED MENUS

“
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Exhibit B-1

ESPRESSO

LATTE
CORTADO
CAPPUCCINO
MACCHIATO
ESPRESSO
AMERICANO

ABRPOAO
g O

VANILLA LATTE

CARAMEL LATTE

DARK CHOCOLATE MOCHA
CREME BRULEE LATTE

N XN

COFFEE

COFFEE 3/4
COLD BREW 5

SIGNATURE DRINKS

STRAWBERRY ALARM CLOCK i
ESPRESSO + STRAWBERRY OAT MILK

THANK YOU BERRY MATCHA 7
MATCHA + STRAWBERRY OAT MILK

HORCHATA MATCHA 7
OAT MILK CINNAMON MATCHA WITH VANILLA
PURPLE DREAM 7.5
UBE COCONUT OAT MILK TOPPED WITH

SALTED COCONUT CREAM

LAVENDER SKIES 6
ESPRESSO + BLUEBERRY LAVENDER MILK
LAVENDER FIELDS 6

MATCHA + BLUEBERRY LAVENDER MILK

TEA

LONDON FOG
MATCHA TEA LATTE
CHAITEALATTE

KOMBUCHA

LOOSE LEAF TEA
MATCHA GREEN ICED TEA
PASSION JASMINE ICED TEA

ORGANIC TEAS

ENGLISH BREAKFAST
EARL GREY

WUYI OOLONG
ASHWAGANDA PU-ERH

JASMINE GREEN
MATCHA

WHITE PEONY
ROSEHIPS HIBISCUS

GINGER LEMON

HERBAL MINT
CHAMOMILE

MILK ALTERNATIVES

OAT MILK
ALMOND MILK

5.5
5.5

&~ ok
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Exhibit B-2
AVOCADO TOASTS

CAPRESE AVOCADD TOAST soxsusmsmss i istssssaiossinstmmmmmmnramnrsns sssmmmmsmsnms st
ARUGULA, MOZZARELLA CHEESE, CHERRY TOMATOES, BASIL, LEMON ZEST, BALSAMIC

SMOKED AVOCADO TOAST
BACON, CHERRY TOMATO, SMOKED PAPRIKA, LEMON ZEST & GHIVES

SPRING AVOCADO TOAST.
ARUGULA, CUCUMBER, TOMATO, PICKLED ONION, GOAT CHEESE, LEMON GARLIC VINAIGRETTE

HOT'N SWEET AVOCADO TOAST
LEMON PEPPER, GHILI FLAKES, DRIZZLE OF HOT AND SWEET HONEY

LOX AVOCADO TOAST

ARUGULA, CHILI FLAKES, CUCUMBER, LEMON VINAIGRETTE, PICKLED ONION, SMOKED SALMON
EVERYTHING BUT THE BAGEL SEASONING, CAPER, CHIVES AND SIDE OF SLICED LEMON

[

SAVORY

BREAKFAST BURRITO

SCRAMBLED EGG, CILANTRO RICE, HASH BROWN, CHEDDAR JACK, GRILLED ONION, CHOOSE FROM
BACON OR CHORIZO OR SOYRIZO (+1) OR NO MEAT

GRILLED CAPRESE PANINI
HEIRLOOM TOMATOES, MOZZARELLA, BASIL, GARLIC AOLI, BALSAMIC DRIZZLE

TURKEY PESTO SANDWICH
TURKEY, PROVOLONE, GOUDA, SUN-DRIED TOMATOES, SPROUTS, MUSTARD AIOLI

Bl T S ANDIIO coieiininismimmisiismsistnmmamonmemans ssmenesmeyes s s s s s s e R
BACON, LETTUCE, HEIRLOOM TAOMATOES, AVOCADO, GARLIC AIOLI

KIMCHI BACON GRILLED CHEESE .s. v sssitanssioionmmmmmmsssssssmmmessmmmsmatamsmesnsmss
BACON, KIMCHI JAM, MOZZERELLA, GARLIC BUTTER SPREAD

THE EGG SANDO
JAPANESE EGG SALAD, KEWPIE MAYO, SOFT BOILED EGG, MUSTARD AIOLI

VEGGIE DELIGHT
AVOCADO, HEIRLOOM TOMATOES, CUCUMBERS, RED ONION, LETTUCE, SPROUTS, RED WINE VINAIGRETTE

CLASSIC COBB SALAD

CHICKEN, BACON, LETTUCE, AVOCADO, HARD BOILED EGG, RED ONION, BLUE CHEESE CRUMBLE
RED WINE VINAIGRETTE

TWO EGGS ARWGULABALAD . .nsivmsvmmssimm s s s s i s mmmmmmenmen

ARUGULA, CHERRY TOMATOES, AVOCADO, TWO SOFT BOILED EGGS, LEMON GARLIC VINAIGRETTE
BALSAMIC DRIZZLE & CHIVES

SWEET

BRULEE TOAST
BRIOCHE TOAST BRULEED AND DUSTED WITH CHOICE OF CINNAMON / MATCHA f SOUR CHERRY
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EXHIBIT “C”

LOADING ZONE AND RESTROOM DEPICTION
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EXHIBIT “D”

CONCESSIONAIRE EQUIPMENT LIST
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EXHIBIT “E”

MARKETING PLAN
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Exhibit E

KIT COFFEE MARKETING STRATEGY

To effectively market Kit Coffee at the Library, we will focus on building a strong local
presence both online and offline. On Instagram, we will showcase our signature drinks,
cozy ambiance, and community events through high-quality photos, engaging stories,
and user-generated content, encouraging followers to tag us and share their

experiences. Additionally, we will distribute eye-catching fliers in permitted areas inside

the library, nearby neighborhoods, local businesses, offering a special promotion like a
discount or free drink with the purchase of a coffee, to drive foot traffic. Collaborating
with the library and local events will further boost brand visibility and attract customers
to the shop as well.
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EXHIBIT "F”

SPECIAL LAND USE RESTRICTIONS
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RECORDING REQUESTED BY:

FIDELITY NATIONAL TITLE INSURANCE CO.

WHEN RECORDED MAIL TO:

City of Newpott Beach

Attn: City Clerk

3300 Newport Beach Blvd,

P.O. Box 1768

Newport Beach, CA 92658-8915

FAS 3B

This Document was elecfronically recorded by
Fidelity National Major Accounts
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,43[64511 )L D‘F Mutual Understanding Regarding Declaration of Special Land Use Restrictions,
Right of First Refusal, Mortgage Lien and Option to Repurchase recorded on May
8, 1992 as Instrument No, 92-304757

WHEREAS, The Irvine Company LLC, A Delaware Limited Liability Company

(‘Declarant”) granted to City of Newport Beach, a California Municipal Corporation
(‘Grantee”) via a Declaration/Exchange Agreement/Transfer Agreement (collectively,
“Declaration”) recorded May 8, 1992 as Orange County Document No. 92-304757 those
cerfain properties identified as: (1) the southwesterly one-half of Parcel 2 as shown on
Parcel Map No. 90-361, recorded in Book 270, Pages 15 to 18, inclusive, of Parcel
Maps, Records of Qrange County; and (2) the northwesterly one-half of Parcel 2 as
shown on Parcel Map No. 90-361, recorded in Book 270, Pages 15 to 18, inclusive, of
Parcel Maps, Records of Orange County (collectively, “Parcel 2, Parcel Map No. 90-
361" or “Property"),

WHEREAS, Grantee desires to construct a new Civic Center project on or
adjacent to the Property pursuant to Newport Beach Charter Section 425.

9-54



its: ‘Assistant Secretary e _' o g\g“ed\_“ i

WHEREAS, Declarant and Grantee both desire to confirm that the Declaration
allows the development of the Civic Center project.

NOW THEREFORE, Decfarant and Grantee agree as follows:

Pursuant to the terms, restrictions, or conditions contained in the Declaration, the
Grantee is authorized to develop the Property with a City Hall Office Building,
Community Room, City Councii Chambers, Parking Structure, Library addition and
related improvements, including an approximately 600 square foot Food Service Facllity
which will provide deli food servee and limited catering for employees, library visitors,
special event visitors and receptions (“Project”), which is consistent with the use
restriction in the Declaration that no portion of the Property is used for retail,
commerclal, quasi-retail or quasi-commercial facilities that materially compete with the
retail and commercial facilities in the Newport Center development or is otherwise
improved, developed, used, operated, or maintained with any facilities or for any
purpose whatsoever except as set forth above unless expressiy approved by Declarant,
which approval may be granted or withheld by Declarant in its sole discretion.
Therefore, the Grantee is authorized to take any and all actions necessary to develop,
alter, and maintain the Project, including, but not limited to, entering into leases and
financing agreements, including leasing the Property to the Newport Beach Public
Facilitiss Corporation in connection with the refinancing of the Library and the financing

of the Project. The loan-to-value ratio set forth in Section 2.8 of the Declaration is _

hereby waived in connection with such financing. The Grantee shall not materially
expand or alter the use or square footage of the Food Service Facility unless expressly

approved by the Declarant, which approval may be granted or withheld by Declarant in
its scle discretion. o

iN WITNESS WHEREOF, this insfrument is cduly executéd this 29" day of October
2010. ' '

DECLARANT: | GRANTEE:
' THE IRVINE COMPANY LLC, CITY OF NEWPORT BEACH

A Delaware Limited Liability Company ~ A California Municipal Gerporation

s E) By:
. Daniel H, Youn ! ‘ B
fts: Executive Vice Plesident ~ ° lts: Mayor

‘igid D{McMahon Gouﬂ;‘?’“’aﬁ
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WHEREAS, The Declaration places certain limitations on the Property and
requires Grantee to obtain Declarant's consent for certain improvements.

WHEREAS, Declarant and Grantee both desire to confirm that the Declaration
allows the development of the Civic Center project.

NOW THEREFORE, Declarant and Grantee agree as follows:

Pursuant to the terms, restrictions, or conditions contained in the Declaration, the
Grantee is authorized to develop the Property with a City Hall Office Building,
Community Room, City Council Chambers, Parking Structure, Library addition and
related improvements, including an approximately 600 square foot Food Service Facility
which will provide deli food servce and limited catering for employees, library visitors,
special event visitors and receptions (“Project”), which is consistent with the use
restriction in the Declaration that no portion of the Property is used for retail,
commercial, quasi-retail or quasi-commercial facilities that materially compete with the
retail and commercial facilities in the Newport Center development or is otherwise
improved, developed, used, operated, or maintained with any facilities or for any
purpose whatsoever except as set forth above unless expressly approved by Declarant,
which approval may be granted or withheld by Declarant in its sole discretion.
Therefore, the Grantee is authorized to take any and all actions necessary to develop,
alter, and maintain the Project, including, but not limited to, entering into leases and
financing agreements, including leasing the Property to the Newport Beach Public
Facilities Corporation in connection with the refinancing of the Library and the financing
of the Project. The loan-to-value ratio set forth in Section 2.8 of the Declaration is
hereby waived in conhection with such financing. The Grantee shall not materially
expand or alter the use or square footage of the Food Service Facility unless expressiy
approved by the Declarant, which approval may be granted or withheld by Declarant in
its sole discretion.

IN WITNESS WHEREQF, this Instrument is duly executed this 21._day of Méﬁ,
2018 .

'DECLARANT: GRANTEE:

THE IRVINE COMPANY LLC, CITY OF NEWPORT BEACH
A Delaware Limited Liability Company A California Municipal Corporation
By: By: % é/{;%
. . ) 0“{3{9@6-
Its: Executive Vice President its: Mayor 40
o
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By:

fts: Assistant Secretary

APPROVED AS TO FORM:
OFFIGE.OF THE CITY ATTORNEY

David R. Hunt
City Attorney
City of Newport Beach

ATTEST: '

el ,Q}bnwv\/

Leilani Brown
City Clerk .
City of Newport Beachy”
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STATE OF CALIFORNIA
COUNTY OF ORANGE
on Nevembee 22 20{0) , before me, LLL WASHNETTN .

the undersigned Notary Pubhc in and for said Ceunty and State, persanally appeared

4/ Err 0 Cugey who proved to me on the basls of satisfactory
evidence fo be the persgh(‘#}whose name{g) is/are subscribed to the within instrument
and acknowledged to me that hefs&f@/thgy executed the same in his/hér/eir authorized
capaclty(i¥s), and that by his/hér/their sngnature@ on the instrument the personig), or
the entity upon behalf of which the person{s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the [aws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Notaty Public
R V v o W L- W
STATE OF CALIFORNIA : LAY c"mm“s:: ':%?er;m
: s By Notary Public - Cailiornla.
COUNTY OF ORANGE  : Uy conm, i

On 20 , before me,
the undersighed Notary Public in and for said County and State, personally appeared
who proved to me on the basis of satisfactory
e\ndence to be the person(s) whose name(s) is/are subscribed to the within instrument
and acknowledged to me that hefghe/they executed the same in histher/their authorized
capacity(ies), and that by his/herftheir signature(s) on the instrument the person(s), or
the entity upon behaif of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Notary Public
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STATE OF CALIFORNIA
COUNTY OF ORANGE

On November 1, 2010, before me, Joni Grossman, the undersigned Notary Public in
and for said County and State, personally appeared Daniel H. Young who proved to me

on the basis of satisfactory evidence to be the person(sy whese nam ISare
subscribed to_the within instrument and acknowledged to nie that he/shefthey executed

the same in(hisiher/their authorized capacity(ies), and that by(higherftheir signaturetsy— -

on the instrument the personys), or the entity upon behalf of which the person(s) acted,
executed the instrument.
| certify under PENALTY OF PERJURY under the laws of the State of California that the

foregeing paragraph is true and correct.

WITNESS my hand and official seal.
L

Notary Public

JOMNI GROSSMAN
Commission # 1736093

STATE OF CALIFORNIA :
. ‘ ey Notary Publlc - Cafifornia £
: T Count £
COUNTY OF ORANGE LY 1/ Comen Earos A1 50,2011

On Novernber 1, 2010, before me, Joni Grossman, the undersigned Notary Public in
and for said County and Stite, personally appeared Brigid D.'McMahon who proved to

- me on the basis of satisfactory evidence to be the person(s)y whose name(s) islare
subscribed to the within instrument and acknowiedged to fne that hefShéfthey executed
the same in hilfheir authorized capacity(ies), and that by hisfheiftheir signatureg)™
on the instrument the person(e}-"or the entity upon behalf of which the person(syacted,
executed the instrument. ~ - - '

| certify under PENALTY OF PERJURY under the laws.of the State of California that the
foregoling paragraph is true and corfect. o ' '

WITNESS my hand and dfﬁcigib seal. 0&
j éf%/ Y toizam s

thary Public

GRS

- Commls';la.n # 1736093

Orange. County

"My Cotnim. Sxpiesapr 30,2011

 Notary Pubfle - Callfornia §
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Amendment of Declaration of $pecial Land Use Restrictions, Right of First
Refusal, Mortgage Lien and Option to Repurchase recorded on May 8, 1992 as
instrument No. 92-304757

THIS FIRST AMENDMENT TO DECLARATION OF SPECIAL LAND USE
RESTRICTIONS, RIGHT AT FIRST REFUSAL, MORTGATE LIEN AND OPTION TO
REPURCHASE (“Amendment”) is made as of Asendud / , 2010 and shall be effective
as ofw, 2010 ("Amendment Effective Date”) by and bstween The irvine
Company LLC, A Delaware Limited Liability Company (“Declarant”) and the City of
Newport Beach, a California Municipal Corporation (“Grantee”).

RECITALS

WHEREAS, Declarant and Grantee entered into a Declaration of Special Land
Use Restrictions, Right of First Refusal, Mortgage Lien and Option to Repurchase
(*Existing Declaration”) recorded May 8, 1992 as Orange County Document No. 92-
304757 with respect to those certain properties identified as: {1) the southwesterly one-
half of Parcel 2 as shown on Parcel Map No. 90-361, recorded in Book 270, Pages 15
fo 18, inclusive, of Parcel Maps, Records of Orange County; and (2) the northwesterly
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WHEREAS, Exhibit 2 to the Existing Declaration places certaln limitations on the
development of the Property.

WHEREAS, Declarant and Grantee both desire to amend Exhibit 2 to the Existing
Declaration to allow the development of the Civic Center project.

NOW THEREFORE, Declarant and Grantee hereby amend the Existing Declaration
as follows: : :

i. Amendment to Exhibit B. Exhibit B to the Existing Declaration is hereby
amended as follows; '

Maximum Gross Floor Area: 74,000 square feet

2. Continuing Effect. As amended hereby, the Declaration shall continue in full

~ force and efiect following the Amendment Effective Date. If there is any inconsistency between

the provisions of this Amendment and the provisions of the Declaration, the provisions of this
Amendment shall supercede and control. '

IN WITNESS WHEREOF, this instrument is duly executed this 20" day of October, 2010,

DECLARANT: GRANTEE:
THE IRVINE COMPANY LLC, CITY OF NEWPORT BEACH
A Delaware Limited Liability Company A Galifornia Municipal Corporation
By: By:
Its: Executive Vice President | Its: Mayor
By: %M—
. IBrigidd2. McMahon
- Hs: Asgistarit Secretary ' Co
.. ,APPROVED AS TO FORM:

= OFFIGE OF THE CITY ATTORNEY
() Mo

. S

David R, Hunt

. Gity Attorney .~~~
S Sign
- ATTEST: ‘ -

o fl.'-._efiiani'_‘B‘rrcwn |
. GityCleik -

o City.of Newport Beach - - edin ‘Coﬂ“'”.a‘paﬁ



one-haif of Parcel 2 as shown on Parcel Map No. 90-361, recorded in Book 270, Pages
15 to 18, inclusive, of Parcel Maps, Records of Orange County (coliectively, “Parcel 2,
Parcel Map No. 90-361" or “Property”).

WHEREAS, Grantee desires to construct a new Civic Center project on or
adjacent to the Property pursuant to Newport Beach Charter Section 425. .

WHEREAS, Exhibit 2 to the Existing Declaration places certaln limitations on the
developrent of the Property.

WHEREAS, Declarant and Grantee both desire to amend Exhibit 2 to the
Existing Declaration to allow the development of the Clvic Center project.

NOW THEREFORE, Declarant and Grantee hereby amend the Existing
Declaration as follows: -

1. Amendment to Exhibit B. Exhibit B to the Existing Declaration is hereby
amended as follows:

Maximum Gross Floor Area: 74,000 square feet

2, Continuing Effect. As amended hereby, the Declaration shall continue in
full force and effect following the Amendment Effective Date. If there is any
inconsistency between the provisions of this Amendment and the provisions of the
Declaration, the provisions of this Amendment shall supercede and control.

INjVQJ—TNESS WHEREOQF, this instrument is duly executed this Z.'Lday of M&ﬁ
20 0.

DECLARANT: GRANTEE:

THE IRVINE COMPANY LLC, CITY QF NEWPORT BEACH

A Delaware Limited Liability Company A California Municipal Corporation
By: By: % //

Its: Executive Vice President Its: Mayor

By:

Its: Assistant Secretary
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APPROVED AS TO FORM:
OERIGE OF THE CITY ATTORNEY

.... )

David R. Hunt
City Attorney
City of Newport Beach

ATTEST:

..Z%-.Q%WQ ' \‘PQWM\/

City Clerk
City of Newport Beach
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STATE OF CALIFORNIA
COUNTY OF CRANGE

on Notvembee. 2. 2010 , before me, HLLAW WAS Hhne=TryAl) :
the undersigned N|otary Pyblic in and for said County and State, personally appeared

KBWH‘ QZD (JU%\/ who proved to me on the basis of satisfactory
evidence to be the person(q)j whose name(s) is/farg_subscribed to the within instrument
and acknowledged to me that hefg e/they executed the same in hislt)ér!tt}*éi[ authorized
capacity(ié/é)} and that by his/hér/théir signatureézb on the instrument the person(% or
the entity upon behalf of which the perso@Lact , @xecuted the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is frue and correct, . :

WITNESS my hand and official seal.

A
" '

P
-

r /
Notary Public
' .. WASHING ION
STATE OF CALIFORNIA : & LB Commission # 1840150
- ) Notary Public - Gelifornia
. & G/ Drangs Geount
COUNTY OF ORANGE  : B . Comm. Expies ar 12, 2013
On 20 , befare mae,

the undersigned Notary Public in and for said County and State, personally appeared
, whe proved to me on the basis of satisfactory
evidence fo be the person(s) whose name(s) isfare subscribed to the within instrument
and acknowledged to me that he/she/they executed the same in hisfher/their authorized
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Notary Public
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STATE OF CALIFORNIA
COUNTY OF ORANGE

On November 1, 2010 , before me, Joni Grossman, the undersignsd Notary Public in and for
said County and State, personally appeared Daniel H. Young who proved to me on the basis of
satisfactory evidence to be the persons) whose name(e‘f(igtare subscribed to the within
instrument and acknowledged to me that(hekhefthey executed the same inf higheritheir
authorized capacityﬂesf and that by(histher/their signaturg{s) on the instrument the person(s),’
or the entity upon behalf of which the pérsonsyacted, executed the instrument.

| certify under PENALTY OF PERJURY under the faws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal. 4 M .
TV A0 D

Notary Public

JONI GROSSMAN
Commisslan # 1734093
Nofary Pubfic - Callfomia £
Orange Counly 3

iy Corm. Bqlres Ape 30,2011,

STATE OF CALIFORNIA

COUNTY OF ORANGE

. On November 1, 2010, before me, Joni Grossman, the undersigned Notary Public in and for
‘said County and State, personally appeared Brigid D. McMahon who proved to me on the basis
of satisfactory evidence to be the personfsy whose namets{Jg/are subscribed to the_within

Jihstrument and acknowledged to me tha he@althey executed the same In hig/hertheir
authorized capaclty(lesj/and that by h:s@gbtheir signaturefg) on the instrument the persory{e)’
ar the entity upon behalf of which the perso n{s}acted, executed the instrument.

i cortify under PENALTY OF PERJURY under the laws of the State of California that the

.foregomg paragraph is true and correct. .
4’ 51&‘7% WWMJ

WITNESS my hand and official seal,
thary Public -

JONI GROSSMAN

\ Comnlsslon # 1736093 §

) Motary Public - Califotnia g
Grange Couniy B

Comm, EXpires Ao 3D, 2011
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07C’Mutual Understanding Regarding Amended and Restated Grant Deed (Parcel 3,

Parcel Map 90-361-Newport Village) recorded on June 2, 2008 as Insfrument No.

2008000262433

WHEREAS, The Irvine Company LLC, A Delaware Limited Liability Company
(“Grantor”) previously granted to the City of Newport Beach, a California Municipal
Corporation ("Grantee”) via a Grant Deed recorded November 28, 2007 as Orange
County Document No. 2007000704013 (“Grant Deed”) that certain property identified as
Parcel 3 of Parcel Map 90-361, in the City of Newport Beach, County of Orange, State
of California, as per Map filed in Book 270, Pages 15 to 18, inclusive, of Parcels, in the
Office of the County Recorded of said County (“Property”).

WHEREAS, Grantee desires to construct a new Civic Center project on the
Property pursuant to Newport Beach Charter Section 425,

WHEREAS, The Grant Deed places certain limitations on the Property and
requires Grantee to obtain Grantor's consent for certain improvements.
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NOW THEREFORE, Grantor and Grantee agree as follows:

Pursuant to the terms, restrictions, and conditions contained in the Grant Deed,
the Grantee is authorized to develop the Property with a City Hall Office BLII|dII'Ig,
Community Room, City Council Chambers, Parking Structure, Library addition and
related improvements, including an approximately 600 square foot Food Service Facility
which will provide deli food servce and limited cateting for employées, library visitors,
special event visitors and receptions (“Project”), which is consistent with the use
restriction in Grant Deed Section i(a) that the Properly may be used by the Grantee only
for open space_and public facilities uses. Therefore, Grantee is authorized to take any
and all acfions necessary to develop, alter, and maintain the Project, including, but not

limited to, entering info leases and financing agreements.

IN WITNESS WHEREQF, this instrument is duly executed thls 20" day of October,
2010.

GRANTOR: GRANTEE:

THE IRVINE COMPANY LLC, . | CITY OF NEWPORT BEACH
A Delaware Limited Liability Company A California Municipal Corporation

By: ﬂ)('\) By:
Damei H Young

lts: Executive Vice Presudent its: Mayor. '

APPROVED AS TO FORM:

By: \eatdD Neoe . |
s: Ase g
lts: Assistant Secretary ;

David R Hunt
City Atforney

ATTEST:

‘Leilani Brown . L e
- CityClerk ~ . T g
~ City of Newport Beach o A
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WHEREAS, Grantor and Grantee both desire fo confirm that the Grant Deed
allows the development of the Civic Center project.

NOW THEREFORE, Grantor and Grantee agree as follows;

Pursuant to the terms, restrictions, and conditions contained in the Grant Deed,
the Grantee is authorized to develop the Property with a City Hall Office Building,
Community Room, City Council Chambers, Parking Structure, Library addition and
related improvements, including an approximately 600 square foot Food Service Facility
which will provide deli food servce and limited catering for employees, library visitors,
special event visitors and receptions (“Project”), which is consistent with the use
restriction in Grant Deed Section i(a) that the Property may be used by the Grantee only
for open space_and public facilities uses. Therefore, Grantee is authorized to take any
and all actions necessary to develop, alter, and maintain the Project, including, but not
limited to, entering into feases and financing agreements.

IN WITNESS WHEREOQF, this instrument is duly executed this LLday of Mrm‘égg

20 _‘_h_

GRANTOR: GRANTEE:

THE IRVINE COMPANY LLC, : CITY OF NEWPORT BEACH

A Delaware Limited Liability Company A California Municipal Corporation

7

By: By: %%C{?%/

Its: Executive Vice President lts: Mayor

By:

Ilts: Assistant Secretary -
APPROVED AS TO FORM:

= OF THE CITY ATTORNEY

e S,

David R. Hunt  ©

City Attarney
City of Newport Beach
G u“‘ewa
s’\g“edm -
ATTEST:
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) Yo

Leilani Brown
City Clerk
City of Newport Beach 4
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STATE OF CALIFORNIA
COUNTY OF ORANGE

on _Nowvembere, A9, 20(1) , before me, Lian WASH: NETDHA

the undersigned Notary Puﬁhc in and for said County and State, personally appeared
i . Qrry who proved to me on the basis of satisfactory

evidence to be the person(g) whose namels) is/are subscribed to the within instrument

and acknowledged to me that he/she/théy executed the same in hls/ﬁérltﬁé:r authorized

capacity(le§), and that by his/Rep/théir signature(®). on the instrument the person'@. or

the entity upon behalf of which the person(‘gl acted, executed the instrument,

| certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and conrect,

WITNESS my hand and official seal. ./ZF

/);{/

;-«Notfr"yP '-__ .

L WASHINGTON  §

. Commission # 1840150 &

STATE OF CALIFORNIA Notary Public - Gltoria g

Y, Orange Gounty

COUNTY OF ORANGE el G0, Expires Mar 12, 20135
On 20 , before me,

the undersigned Notary Public in and for said County and State, personally appeared
who proved to me on the basig of satisfactory
evidence fo be the person(s) whose name(s) is/are subscribed to the within instrument
and acknowledged to me that he/she/they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or

- the entity upon behalf of which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct,

WITNESS my hand and official seal.

Notary Public
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STATE OF CALIFORNIA
COUNTY OF ORANGE

On November 1, 2010, before me, Joni Grossman, the undersigned Notary Public in
and for said County and State, personally appeared Danie! H. Young who proved to me
on the basis of satisfactory evidence to be the personie) whose name(e}{ iSfare
subscribed to the within instrument and acknowledged to me thatthe/shefthey executed
the same m@herltheir authorized capacnty,([e{) and that by{his/her/their signaturefsy”
on the instrument the person(e); or the entity upon behalf of which the person(s) acted,

executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.
o N

Notary Public . JONI GROSSMAN
*’8’* ‘% Commission # 17346093

STATE OF CALIFORNIA i q Notary Pubiic - California
. £ aI’Q ¥/ Orange County

REEY iy Cornen, Explras Aprdo, 2011

COUNTY OF ORANGE

On November 1, 2010, before me, Joni Grossman, the undersigned Notary Public in
and for said County and State, personal&y appeared Brigid D. McMahon who proved fo
'me on the basis of satisfactory evidence to be the personfsy whose name(s] isfare

subscribed to the within instrument and acknowiedged fo me that he/shefthey executed
- the same in hisfherjtheir authorized capac;tg(xes)’ and that by hisfhepitheir signatures)

on the instrument the persog&s’)’ or the entity upon. behalf of which the personsy acted,
executed the instrument.

[ certify under PENALTY OF PERJURY under the laws of the State of California that the
foragoing paragraph is true and corfect.

WITNESS my hand and ofﬁcral seal. Z

Notary Pubhc

JON! GROSSN
Commisslon # 1736093 [ -
' Holdry Public - Califomnia S

Orange-Saunty
o My‘émﬂuasphsmso.mn 4

9-72



R
S5 92-304757
A Whan Recorded Mall To:
| RSt ER TP 00,

Sodeo 1597479 R

THE 1RVINE COMPANY
550 Mawport Center Trive B0 MAY 81992
HWowpoxi: Baach, Ch 92660 AM,

Attantion: Lee Milligen ee Q- Foracad,Roomter

D.T.T.

ACOR

i

[DE-8

Space ahova this line for BRecorder’s use

DECLABATION OF SPECIAL LAND USE REBSTRICYICNS, RICGHT
OF FIRST REFUSAL, MORTCAGE LIEN AND OPTION TO REPURCHASE

9-73



ARTICIE 1.

ARTICLE 2.

ARTICLE 13,

ARTICLE 4,

ARTICLE 35,

TABLE OF CONTENTS

DECLABATION OF SPECYAL LAND USE RESIRICTIONS,

RICHT OF FIRST REPUSAL, HORTGAGE LYIEH AND

OPTIOR TO REPURCHASE

CENERAL PROVISIORS. . . . . . . . . 4 o + 4+ «
1,1 Grantea’s Bspresentations and Warranties.
1.2 Sctatement of Daclarant’s Genaral Purposss.
1.3 Definitions. . . . . , .
(=) "Beneofitted Propert:y" e e e e .
(b} *“Center™ . . . .. .
(e} *Declarant™ ., , , .
{d) vEffective Date" . .
{e) "Flnal Nap* . , . .
{f} "Grantee" B,
{£) The "Gxoas Floox‘ Araa" e e e e

" n s s

SPECIFIC RESTRIBTIONS. w0 e s
2.1 Specific Facilities. ., . .
(a) Ioprovement and Continuad Use
(b) Construction. . . . .
{e} Commencement aad Cmuplet.ion.
(Q) Gradimg. . . . . . . . ..

N

LR N R T

« a4 =2 & e
P ]

-----

(e} Urilitles, Streets and Publlc Improvements.

{f) Xandscaping. ., .. . .. ...
{g) Alterationg and Additions, . .
2.2 Declerant’s Approvals. . . , .
{(a) Approvals Required., , , , .
(b) Tine for Approvals. .
(c) As Built Planc.
Grantee's Gont, . . , . . . . .
Fulfillment of Map Conditions. . .
Compliance With Law, . . . , . .
{a) Grantee to Cemply. .
(b) Approvals of Applications. . . . .
Bonds, . ., ., .., . c v e e .
Transfers. . . . , . .
{a) Transfers Prohibited, . . . .
{b) Permitted Transfers. ., . . . ., . . .
2.8 Subardinatfon ox Consent o Transfer
Finaneing, . .. . . ..
(a) Copy of Loan Documents., , . ., .
(b) Title Report. . . . . . . ..
{c) Disburgement Instructions. .
(d) Request for Notice of Defaulk, .
2.9 Costs of Regional Developmant.

.......

B BT DD
. -
0w

]
o
=~ th

GENERAL RESTRICTIORS. . . . ,
3.1 Unapproved Development or Use. . .
3.2 General Maintenance. .
Resteration. . ., . . . . .. .,
Drainage, . . ., . e e e
Signa. . . . . .

Prohibited Oparnr.ions lml Uau.
No Subdivisien. . . . ., ., ..
Zonlng., . . . . ... 0. ..,
Indesnity. . . . .. ... ...

MR T

DECLARANT*S RIGHT OF FIRST REFUSAL, ., .

REMEDIES, , . ., . . . . . .
5.1 Dafaultr and General Ruudlu. e e s
(a) Damages. . . . . ... ....
(b} Bquicy. . .. .., ...
5,2 Inspection. P P
5.3 Option to Repurchasa the I.and. .
(a) Grant of Option. ., , .
(b) Exercise of Repurchase Opt.lon. ‘.
{c) Eupiracion and Guitclaiw, . . . .

. %

- -

L I T R S S

“ s & = m

..............

..........

-------

L T T T

2.10 HacArthur Boulevard Dedication and Haintenunca.

T

LIRS NENE VRS- - R TR RN TR RS R T N R P WRNRNNNLDKN MMM

CWwWwmmMmOK®mo

- s
<

ks B D et ek e et
B RS b bt gt et ot et

i
|
1
!

9-74



ABRTICLE 6.

GENERAL FROVISIONS., . . . . . .

{d) Repurchass Price. . . .. . .

{s} Rspurchass Escrow Terms. . . . . . ., . .
(£) Ircevocabilicy. . .. ... ..
{z} Varrontfes, Planz and Spaciﬂul:im. -
Axbitestion Procadure, . . . . . . . ., ., . . .
Walwar., . ... ... .. ..... v e e oa s
Coats of Buforcement. . . . . . . . ., . ...
Rights of Tondara. . . . . . o . v v v v s o o
Avances. . . . . . . i . e e e e e s

G.1 Unavoldsble Delay. . . . v . - . . . . . .
6.2 Comtimuous Operatfons, . . e h e 4
6.3 Covenants tontmll:l.ththaum!. 'l'm:-
(a) Covenants to Run With the Lamd. , . . . .
(B) TeXM. . v v ¢ v v & v e b a e e e
6.4 Assigiment by Declavant. . . . , . . . . . ‘e
6.5 Amendments, . . . . . 404040 .
66 Release., . . . . ., . v v 2o v ..
(a} Release by Declagant. . ., . , ., , . . . .
(b) Not Applicable to Declarant. . . ., . . . .
6.7 Notlee., . © v i i 4 it st e e e e
6.8 Coverndng Law, . . . . - v v v v . & v . .
6.9 Severabliity. . ..., ..., ...
6.10 Captions. ., ., . e e e e e e
Bllsm:iraAgremnt e e e e e e e e . .
6.12 Gendor sand Numher. . . . . e e e e e PO
6.13 Time of the Essence. , . . . . e e e e e s oa

i1

« & 2 & » & ¥ ¢+ 3

CE T S

L N R S T A

£ v 0o s e

GREFLGEUR

ora

9-75



TAME OF EXHIBITS

l'ropq;zty Doaneziption, .cvvvarrancrvsrnnes i
sp&n’-flﬂ "Bil’.t’-lla assNapusniupad TR

Subordination Agreement.......ccevneees

§31

W RN gl i | B

9-76



!

ol T s L T T R L

DECLARATION OF SPECIAL LAND USE RESTRICTIONS,
RIGHT OF FIRST REFUSAL, MORTGAGE LIEN AND
OPTION TO HEFURCHASE

THIS DECLARATION {“Decleration”) Is mads as of March 11, 1992, by and
botween THE IRVINE COMPANY, a Michigan corporation (*Declarant®), and the CITY
OF NEWPORT BEACH, a California municipal corporation {("Grantee"), with refarence
to the following facts:

4. Grantee and Declarsnt have enterad into an Exchange Agreement and
Escrow Ingtructions (the "Exchange Agreement™) by which Grantee is acquiring from
Declarant the follewing described real pruperty (the *Bxchange Lamd") situated
in the Civy of Newport Beach, County of Orange, State of California:

The southwesterly one-half of Parcel ? as shown on Parcel Map No.
90-361, recorded in Book 270 , Pages 15 tvo 18 , incluaiva, of
Pareel Mzps, Records of said County.

B. Grantee and Declaxant have also entered into a Transfer Agresment and
Escrow Instructions by which Grantee is mcquiring from Declarant real property
adjacent to and contiguous wirh the Exchange Land which real propercy is sitovated

in the Gity of Newport Beach, County of Orange, State of Califormfa ("Transfer
Tand™}) and iz described as follows:

The northeasterly one-half of Parcel 2 as shown on Parcel Map No.
90-361, recorded in Book _270, Pages 15 toe 18 .| fnclusive, of
Parcel Maps, Records of said County,

C. In connection with such acquisition, Grantee has represented to
Daelarant that it has ascquired the Exchange Land and the Transfer Land as a
single parcel described es all of Parcel 2 as shown on side Parcel Map No. 90.361
{the "Land"} to improve and use the Land in accordance with the covenants,
eonditions, rights, restrictions and limitations as particularly set forth herein
{collectively referred to as the "Restrictions®), and Declarant is granting the

Land to Grantee on the basis of Crantee's countinuing cempliance with szuch
Restrictions.

HOW, THEREFORE, in eonsideration of the foregoing (including ths conveyance
of the Land by Declarant to Grantee), and other good and valusble comsideration,

the recaipt and adequacy of which are herehy acknowledged, the parties hereto
agree as follows:

ARTICLE 1, GENERAL PROVESYONS.

1.1 Graptee's Representations and Warranvies, GRANTER REFRESENTS
AND WARRANTS TO DECLARANT THAT GRANTEE IS ACQUIRING THE LAND TO IHPROVE THE SANE

IN COMPLIANGE WITH THE RESTRICTIONS SET FORTH HEHREIN AND FOR THE PARTIGULAW USES
AND PURPOSES AUTHORIZED HEREBY. GRANTEE ACKNOWLEDGCES, AMONG OTHER THINGS, THAT:
{a) GRANTEE IS EXPERIENCED ANDY ENOWI.EDGEABLE IN THE CONSTRUCTION AND GPERATION
OF FUBLIC FACILITIES, AND DEGLARANT AND GRANTEE DESIRE TO PROVIDE A PUBLIC
LIBRARY TO SERVE NEWPORT BEACH; (b) DECLARANT MAS CORVEYED AND GRANTEE HAS
ACCEPTED FEE TITLE TO THE LAND FOR IJSE BY GRANTEE IN AGCORDANCE WITH THE
PARTICULAR USES PROVIDED FOR IN THIS DECLARATION; (c) DECLARANT AND GRANTEE DO
NOT EXPECT OR INTEND THE LAND TO BE USED AT ANY TIME FOR ANY PURPOSE NOT
OTHERWISE PERMITIED HEREIN; (d) THE LIKELIIIOOD THAT ANY BREACH WILL OCCUR AKD
THAT DECLARANT WILL EXERCISE ANY OF ITS RIGHTS AVAILABLE TO REMEDY ANY BREACH OR
NOHGONFORMITY WITH THE RESTRICTIONS CONTAINED HERRIN IS EXTREMELY REMOTE (e)
HITHOUT THE RESTRICTIONS CONTAINED HEREIN, THE PURPOSES AND EXPECTATIONS OF
DECLARANT IN THE DEVELOFMENT OF NEWPORT CHNTER AND WSE OF THE LAND COULD BE
DEFEATED; () BUT FOR CONVEYANCE OF THE LAND, GRANTEE WOULD BE REQUIRED TO PAY
SUBSTANTIAL SUMS 70 ACQUIRE LAND FOR ITS USES; (g) DECLARANT AND GRANTEE HAVE
ESTABLISHED THE FAIR MARKET VALUE OF THE LAND FOR PURFOSES OF THE OPTION TO
REFURCRASE BASED UPON PRESENT ESTIMATES AND HAVE APPLIED ADJUSTHENT FACTORS TO
TAKE INTO ACCOUNT SUBSEQUENT CHANGES IN VALDES: (h) DECLARANT AND GRANTEE
ACKNOWLEDGE TAT MARKET FORCES COULD MAKE THE PRICE FOR REPURCHASE GREATER OR
LESSER THAN THE VALUE ESTABLISHED FOR PURPOSES OF THE OPTION TG REPURCHASE AND
HEREBY ASSUME THAT RISK,

e O
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BUT FOR SUCH REPRESENTATIONS BY GRANTER, AND GRANTEE'S UNIQUE SKILLS,
HXPERTISE AND SUITABILITY IN CONSTAUCYIOR AND OPFRATION OF THE SPECIFIC
FACILITIES DESCRIBED BRLOW, DRCLARANT WOULD HOT HAVE COMVEYED THE LAND 10
GHANTEE, MUT WOULD HAVE RETAINED THE BEMEFITS OF OURERSHIP, INCIUDIRG FUTURE
APFRECIATION OF THE LAND. OR TRE BASIS OF SUCH EEPRESENTATIONS AND WARRANTIZS,
DECLARANT HAS CONVEYED THE LAND TO CRANTEE.

1.2 Statesent of Declarant's General Purpoges. Declarant fe the
ownor of a large and unique landholding, part of which has besn davaloped as a
waster planned business, recreatlonsl, hotel, residential and retsail Center,
deacribed balow, in the Clty of HNewport Beach (the "Ciry"). Among ths
discinguishing characteristics of thie mssterplanned Centar ars the elsar
delincation of use aress throughout the Center, togather with the acrict exercise
of architectural and occupsney controls over individusl conmstruction projeces,
80 a8 to encura the harmonious growih snd devalopment of the Center and the

maxinization of the value of Declaxant’s dsveloped and undeveloped landholdings
as well as the Land itself.

In addition to those general concerns, it 1s vitally importsnt to
Deciaramt that the intensity of development shall be limited on those parcels of
property (including the Land) that Declarant from time to time elects to corvey
to third parties. Should the development limitations imposed by Daclarant be
sxcaedad, the roadways and the ifnfrascructure improvemsnts servicing the Center
and its environs could be overuvilized, resulting in undesizsble traffic
congastion and imbalances within the Centar. Such cenditions could in turn
adversely affect the ability of Declsrant to develop, own, operate, lease or sall

its landownings, including without limitation the “Benefitted Property®” as
defined below.

It Is to promote these purposes that this Declaration is made, and
it is the intention of the parvies that it will be in furtherance of said
purposes that the Restrictions, and all other declarations supplemental hereto,
will be understeod and construed,

1.3 Refinitions. As usedherain, the following texms shall have the
neanings given to them below:

(a) "Benefitted Property” shall mean the real property to
which the benefit of the previsions of this Declaration Inures, and as of the
executlon of this Declaratfon ghall mean the real property described on EXHIRIT
1 attached hereto, Declarant shall have the rfght by a duly recordsd amexdsent
hereta executed solely by Declarant to substitute for or a&dd to the Benefitted
Froperty any xeal property owmed by Declarant In the County of Orange,
California. The Benefitted Property shall be the dominant cenement and the Land
shall ba the servient tenement for purposes of this Declaration.

{b) “Center” shall mean the office, hotel, recrestfonal,
retail snd residential and other use srea commonly known as Newport Center
{including the shoppiog center known as Fashion Island) and genarally lying
within the area enclosed by Paciffic Coast Highway, MacArthur Boulovard, San
Joaquin Hille Road and Jamboree Road.

{¢) “Declaranc” shall mean The Irvine Company as identified
shove and its successors, assigne or designees who shall assume the obiigation
and to whonm The Irvine Company shall specifically assign in writing the right to
enforce thesa Resirictions, subject to the provisions of the Sactfon entitlad
"Asglignment. by Declarant.”

(d) "Effective Date" of this Declaration shall be the date

this Declaration is recorded in the O0fficial Records of Orange County,
California.

(e) *“Flnal Map" shall mean the final mep covaring the Land
described as Parcel Map No, 90-361 ax shown on & map recorded In Book 270 | Pages
i3 to 18 , inclusive, of Parcel Maps, Records of Orange County, Californis.

(£) "Grantee" shall mean the Grantes Sdentiffied above and aach
and evary successor, assignes, owner, lessee, licenses or other vecupant of the
Land, the Speclfic Facllities, as defined balow, or any portlon theraof or
interest therein, and each of thea, during thelr cwmership or otcupancy therecf,

9-78



T e e e NN el i & . ik, I IR R MW SCr T TR YU RAR e WSS LS rvEE R am e n g

tiowaveyr, such tarm shall not include any paraon having an interest in all or any
portion of the Land or Specific Facilitfes werely as security for the performance
of an cbligation. Without limiting the genaralicy of the forsgoing, Lf Crantea
leases gil or amy of its Interest in the Land or the Specific Facilicies, bath
the lessor and lesses undar such lease shall be responsible =z principals (end

mwot  suretieu) for compliance with &1l the terma and provisfons of this
Declaration,

(g) The "Gross Floor Area® shall msan the aggropate nusbar of
square feet of floor spsce on all floor levals of any building, including
mozzanines, measured from the interior fave of all exterior walls. No deductions
or axclusions shall be made by reasen of colunns, stalre, elevators, sscalators,
or other interior comstruction or squipment.

ARTICLE 2, RESTRICTIONS .,
2.1 Specific Faclliclen,

. (a) nt_and Continued lse. Grantee reprasents end
agrees that Grantee shall cause the Land to be improved only with the specific
facilities described on EXMIBXT 2 uttached herato (the “Specific Facilities™) snd
the other improvemsnts described on EZHIBIT 2 attamched hereto {the *Othex
Inprovements") and in full accordance with all of the terms of this Decleration,
aud that Grantee shall cause the Lund, the Specific Facilities and the Other
Improvements to be used rolely for e public library with related parking and no
other use, notwithstanding that other uses may be permitted under applicable
zoning ordinances, and Iim full aceordance with all of the terms of this
Declaration. Wse as a public libvary may include all uses and activicies
commonly assoclated with public libraries now and in the future including any
form of information storage and retrleval such as video tapes, books, optical and
sagnetic disks ox other technologies for information storage and retrieval.
Grantee may charge fees, rentals and late charges for loan or use of information
media provided that fees, renctals and charges do not exceed the cost of operation
of the puvblic Llibrary facility. HNo portiom of the Land, or any improvementa
theraon, or any pertion thereof, shall be used for retail, comexcisl, quasi-
retall or quasi-commerciel €acilities that waterially compete with the ratail and
commercial facilities fn the Center ox otchorwise improved, developed, used,
oparated or maintained with any facilities or for any purpose whatsosver except
as set forth above unless expressly approved by Declarant, which approval may be
granted or withheld Ly Beclarant in its sole discretion.

{b) Construction. Grantee shall improve the Lawd with the
construction and installatfon of the Specific Facilities -and the Other
inprovements pursuant to the plans and specifications appraoved by Declarant
pursuant to the Exchange Agreement and the Trausfer Agreement, If Grantee
desires to make any substantial alterations, modifications, additlons or changes
to the exterior elements of amy plans and epecifications previously approved by
Declarant, then Grantee shall submit three copies of any Change Order to
Declarant fox its approval prior to wbtainiog approval of such Change Ordar by
the governmental cntity having jurtsdiction and peior to Incorporating such
Change Oxdex fin the work. Declarant shall approve or disapprove such Change
Order in accordance with the standards and procedures set forth in Section 2.72.
Constructlon and installation shall be commenced and completed wichin rhe time
perlods set forth in the Section below entitled "Commencement and Completion.”

(e} Commencement and Gompletion. Subject to axtensions of
tine for unavoidable delays as provided under the provision entitled *Unavoidable
Delay,” (1) within the cime perlod specified on EXHIBIT 2 ag the "Commencemant”
Date," measured from and aftsr the Effective Date of chis Declaration, Grantee
shzil have commenced construction of the Specific Facilities on the Land, and
{11} within the tims specified on EXHIBIT 2 as the "Completion Date,”™ measurad
from and after the Effective Date of this Declaration, Grantee zhall have
coupleted construction of the Speeific Frcilitles on the Land in & manner
consistent with plans and specifications approved In writing by beclarant
pursuant to the Agreement, As used herein, the term "commenced construction®
shall wean the completion of substantial grading of the Land and the pouring of
all or a substantial portlon of all of the foutings and foundations for the
entire Specific Facilities (which nead not necessarily includs the ground floor
slabs), Grantee shall be deemed to hava "complated construction® of the Specific
Facilities only ac such ciwe as Grantes shall have obtained from the appropriate

k]
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govermmntal sotity or agency a valid Certificats of Use and Occupemcy En'r tha
Specific Facilities, Grantes shall commencs and complete construction of the
Other Improvements prior to or contsmporansously with such Specific Faciiities.

{d) Gxading. PFrior to the comsencement of any grading or
simtlar work on the land, Grantes shall submit to Declarant for Lte epproval two
sets of plans and specifications for grading, texracing apd £illing of the Land
and for consiruction of other simflar improvements fn, on or sbout the Land.

{e) Utilicieg. Streets snd Public Improvewents.

{1) Grantes shall ceuse all necessary facilitles for
water, drainage, sewage, telephona, elesctricity, cable televiaion, and othex
utility service for the Land to be constructed and inatalled theraon and thersto
in the mamner and within the time regquired by the Exchange Agrecemsnt,

(11) In addition to sny such facilitfes constituting a
parc of the Specific Facilitiss oxr the Other Improvemsnts, Grantes. ghall
construct and {nstall or pay for construetion and installation of all streets,
gatreet lights, d&riveways, curb cuts, entry ways, sidewalks and the 1ike,
perlmeter walls and fences, Irrigation and drainage systems, landsesping,
monument, directional or other signs and all like improvesents on the Yand or
between tha Land and adjoining sidewalks or the wurhbs of adjoining streets, as
raquired by the Exchange Agyvesment. o

{£) lapdscaping. Inaddition to the landscaping constituting
& part of the Other Improvementa, if sny, Grantee shall landscape the Land as
necessary to create a first class attractive condition, and in a manner
consistent with the existing landscaping in the Center. Grantee shall submit to

Declaxant for Lts approval two sets of plans and speciflications for the
landscaping on the Laund,

(g) Altevations spd Additiong, OGramtee shall not aske any
substantial additions, alterations or other modifications ("alterations®) of or

to the exterior of the Specific Facilities or any additions, alterations or other
modifications te the visible portions of the Dther Ioprovements or other
improvements from time to time located on the Land, without the prior written
epproval  of Peclarant. Beclarant shall approve or disapprove of such
altexations in accordance with the standards and procoduves set forth in Section
2.2. All such alterations shall be subject to the provisions of Article 2
hereof. If Grantee desires te add additionsl structures to the Land other than
those gpecified in EXHIBIT 2, then Declarant may impose additfonal restrictions,
covenants and obligations as a condition to its approval. As used in this
Sectlon, the "exterlor™ of the Specific Facilities shall mean sll roofa, outsida
walls and facades, strumctural foundation, entrance dooxs, windows, outside
walkways, ramps and other accessways, and parking facilities.

2.2 Declarant's Approvals,

(a) Approvals Reguired. Except with respect to plans and
specifications approved prior to the recordation of this Declaration, no
construction, installation or alteration of the Specific Facillties, the Other
Inprovements, or any other landscaping, grading or other improvemsnts im, about
or on the Land shall be conmenced unless the concept, plana and specifications
for the exterior ¢lements of such lmprovencnts have first received the written
approval of Declarant exercising 1lts sole and absolute discretion. The
{mprovements constructerd shall comply with the plans and specifications appraven
by Declarant pursuant to the Agreement or this Declaration. Grantee agrans that
the Specific Facilitfes, tho gther I[mproveasnts and all other landseaping and
luprovements on the Land chall be designed, constructed and installed to provide
for a libracy with conplementary Landscaping and surcounding laprovements which,

in the sole discretion of Declarant, sre in harmony with the plan and design of
the Center.

{b) Iiwe for Approvals. Declarant shall approve or disepprove
any plans and specificarions delivered tc Declarant pursuant to this Articls as
Aoon as pussible but no longer vhan thirty {30) working days afrar recaipt of two
coples therecf accompanied by such drawings, site plans, elevations, artists’
conceptiona, sanmples of macerials, models, mock-ups, snd color semples as Erom
time vo time required by Daclarant to review such plans and specificstions. If

4
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#pprovad by Declerant, such spproval shsll be endorssd on such plans and
spscifications and ona set of such documents bsaring Declacant's appraval shall
ba returned vo Graates withim ruch thirty (30) vorking day parfod. If Declarant
does not approve such plans aud specifications, Dsclarant shall notify Grantes
of its reagons for not approving such plans end specifications and Crantes shall,
within forty five (45) working days after regeiving notice of Daclarant’s
disapproval, aubmit new plans and specificotions for baclarant’s spproval.
sailuxe of Declarant to spprove ox disapprove any plans and specifications within
sald thirey (30) working day periocd and Declarsnt’s continued fallure to approve
or disapprova for five (5) working days after Grantee’s written wptice to
Declarant that Daclarant has fallad te approve or dlsapprove as raquirad herein
shall be deemed approval thereof. The approval by Declarant of any plans and
apecifications pursuant te this Sectfon shall only rapresent Declarants’
satisfaction with the planz and apecifications as to their gensral assthotic
olemants. Such approval shall not be deemed to constitute any xepresentation oy
warranty by Declarant as to the adequacy or sufficlency of such plans and
speciflcations for anchiitestural or enginsering design or the Teagibility or
integrity of amy grading, lasndscaping, improvement or construction contenplated
thereby for any use or purpose. By approving such plana and specificetions,
Declarsnt assumes no liabllity or respengibility therefor or for any defect in
any grading, lsndscaping, luprovements or comstruction made pursusnt theiato.

(c) As Built Plans, Upon completion of the grading,
landzcaping and construction of improvemsnts, Grentee shall aubmit to Declarant
two "as buillt” seplas and a Certificate of Compliance executed by Grantee’s state
llcensed consultant {engineer, architect and/or landsecape architect). ‘The
Cextificate of Complliance shall warrant that the completed grading, landscaping

and construction conforms to the plans and specifications therefor approved by
Declarant.

2,3 Grantee's Cose., The  Specific  Facilities, the  Othex
Ymprovements, and all other landscaping, grading and other improvements made or
censtructed in, about or on the Land as contemplated herein shall be constructed,
installed and completed at the sole cost and expense of Grantee and without any
c¢ost, liability or expense to Declarant. .

2.4 Fulfillwent of Map Gondltions. Certain map conditions dated
Hovember 21, 1991 (copies of which have beon provided to. Grantee) have baen
imposed in connection with the approval and recordation of the Final Hap. Except
as otherwise agreed in writlng by Declarant and Grantee, Grantee shall comply
with and/or fulffll s}l of those duties and obligations jmposed by such map
conditlons on the “Applicaut” andfor "Subdividex® attributable to Grantee’s use
or development of the Land, all at Grantee's sole cost and expense.

2.5 Compliance With Law,

(a} Grantee to Comply. The Specific Facilities, the Other
Improvements and all other landscaping, prading and other improvements made or
construeted in, about or on the Land, and the use thereof, shall conply at all
times with all public lawe, ordinances &nd regulstions applizable thereta.
Without MMeiting the generality of the foregolng, Grantee shall obraln, at its
sole expense, all of ite internal and external governmental approvals and permits
and approvals of ather governmental authoxicies with jurisdiction which may Exom
time to time be required with respect to the: performance contemplated under this
Declaratlon, including, as applicable end without 1imitation, appropriate zoning,
building permits, pexmits from the Califorrla Coastal Commission, opexating and
business licemses and permits apd the liks. In cbtaining such approvals and
pernits, Grantee shall prepare, at its sole expense, ag necessary and without

limitation. all environmental impact reports, englacering studies and the like
88 necessary.

(b} Approvals of Applicarions. Allrequestsoxspplications,
together with all supporting documentation, for governmental approvals or parmice
which require discretionary action by discrationsry bodles of Crantes or on the
part of amother govermmental agency, shall be submitted to and coordinated and
appraved by Declarant prior to placing such approval on the agenda of Grantes's
discretionary body or £1ling with sny othar governmental agency. Declarant whall
have a poriod of forcy five (45) days after receipt to disapprove &Ny raquests
or applications sc submicted by Grantes, and in the event of disapproval shall
Bpecify the reasons therefor, Fallure to disapprove wichin such forty £ive (45)
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day period énd Declarant’a continued fatlure to approve or dlsapprova for £iftesn
(15) days after Grantes's written notfce thar Daclsrant has fafled to Approva oy
disapprove aa required hereunder shall ba desmed spproval theresf. Grantes ahall
causs coples of all written communications batwaen Grantss and arhar governmental
agencies processing such requssts ox applicetions to be delivarsd tov Dsclarant

vithin fiva (5) busineas days aftar such communication hax besn deliverad to the
sddrasges.

2.6 Popds. Before the commsncement of any of the work vequirsd
under this Axticla 2, Grantee shall furnish to Daclarant true copiles of any and
all labor and matorial bonds and faithful performance bonds, Lf any, required of
Grantee by any governmental agency conceraing such work.

1.7 Izepofexs,

{(s) ZIrensfers Frohibited. For e pariod of not Iess than
twenty-five (25) years after the Effective Date, Grantee shall not sall, leass,
convey, axchange, emcurher ox otherwise transfer the Land or eny portion thereof
or facilities therecon, whether by agreement for sale or in sny othex manner
(herein collsccively referred to ag a "transfer”) without first giving Daclarant
ar least sixecy {60} days' prior written notice of &1l terms and canditions af
such proposed transfer and tha right to either (i) acting reasonably, approve ox
disapprove such transfer, (i) exercise its option to vepurchase set forth in
Section 5.3 below, or (1il) exexcise ite right of first refusal set forth in
Article 4 below. Declarant in its sole discretion may within such aixty {60) day
pexiod exercise any such right. Declarant’s Fallure to zo act within such sixty
{60) day period shall be deemed to constitute approval of the tranufer on the
taxus and conditions proposed by Grantee. Any time after the twenty £1fth (25th)
anniversery of the Effective Date, Grantee may transfor the Land without
Daclarant's spproval under this Section and withour regard te Baclarant's option
ta repurchase set forth In Section 5.3 below or Declarantfs right of first
refusal set forth in Article &4 below. Grantee hareby acknowledges that it would
bo ressonable and appropriate fox Declarant to disapprove a transfer and exerclse
its option to repurchase and/or right of first refusal if the proposed transferes
is not adaquately exparienced, knowledgeable and financially capsble to own and
operate a public libzary.

(b) Permitted Tvgnsfers. Hotwithstanding the foregeing, (1)
Grantee may transfer the Land to any other governmental or quasi-govermmental 1
entity or agency vhich has as ivs primary purpose mafintenance and opearation of
publie libraries provided such entity shall be subjact to all of the provisions
of this Declaration or (ii) provided Orantee complies with the provisions of
Section 2.8 bolow, Declarant shall consemt to a transfer vy encumbrance on the
Land made in connection with an interim or permsment loan or loans or other form
of private or public finaneing (including without limitation bonds, lease revenus
cbligations or certificates of participation) (“public cbligations") made in good
faith and for value by an institutional lendsxr or by a public oblipation, the
proceeds of which are used only for the costz and axpenses of such public '
obligations and construction of the Specific Facllicies and Other Improvements
ox refivancing of a construction financing in an amount not &o exceed the amount

outstanding under the construction financing (collectively, “Permittaed
Trangfera").

4.8 Subardination  or Copgent to Iransfer for Public
Fipancing. Subject to the fullowing provisions and the provisions of Section 5.7
hereof, Declarant will either consent to a transfer described in Section 2.7(b)
above, vithout exarcise of Daclarants right of first refusal contafned in Article
4 and the option to repurchase contained in Seetlfon 5.3 {collectively, the
"Enforcement Rights"} or Baclarant will suburdinate Lts Enforcement Rights to any
encuphrance referred to In Sectfon 2.7(b) immadiately above, {which Section
2,7(b) shall conttrue in effect even after Section 2.7 no langer has sny
application to this Declsration, for gpurposes only of describing the transfers
and encutbrances to which Declarant will continue to consent or subordinata
pursuant: to thls Declaration) provided that the principal amount of such a loun
or public obligation does not, in combination with othar loans and/otr public |
obligatfans secured by or affecting the Land and/or the fpprovements conatructed
thereon do rot exceed st any time ninaty percant (908) of the fair markat value
of the Land and any improvemsnts thereon, valued taking inte sccount the
restrictions contained In this Declaration, and such loans and/er public
obligations are at commercially reasonable interest ratas and otharwise contaln
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commerclally ressonable terms wnd conditfons. Grances will provide Declarent
with appraisal information from m veputshle M.A.X, appraisexr, from the OFfice of
the Assewsor of Oxange County or from an Institutional Llender reasonably
satisfactory te Daclerent to varify that the total losn-to-valus rate doas not
axcesd ninaty parcent (90a). No foraclomurs, trustea’s sals or desd in lien of
forveclosure with raspact tu any such permitted sncusbrance or exsroiss of ay
remsdy to enforce a public obligaticn shall be desmsd an “asaigrment” for
Jurposes of Section 2.7, above. Within ten (10) working days after vecelpt of
the following Ltems, providad the foregsing roquiremants have heen satisfied snd
provided thore is ne default undar any provision of this Daclaration or undar any
othex cbligation between Declarant and Grentes ralating to the Land, Declarant
shsll evecute, acknowledge and deliver to Grantes & subordination instrument in
subotantially the form attached hersto as EXHIBIT 3 or & consent to trapsfer’.
pursuant to Laguance of a public obligatton:

(a) Copy of Losn Docusents. A true and complote copy of all
instruments executed by Grantee evidencing or securing the isausnce of a public
ebligation or loan; any lesse, wortgage, deed of truat or other interest vy right
croated to enforce payment of anmy public obligatfon which affects the Land must
not secura or relatae to any obligation or indebtedness not related to improvemant
of the Land, and neither the note, the mortgage, deed of txuat, leass tior any
other docunent or fnstrument pertaining te a loan or public cbligation pertaining
to the Land nhall contain any provision meking it a defeult thereunder if the
obligor or any other party dofaults in any obligation not related te the
acquizition or lwprovemeat of the Land;

{b) Iitle Reporr. A preliminary title raport dated not
earlier than E£ifteen (13) days prior to submittal showing mo title exceptions
othex than those in existence at the time Declarant transfarred the Land to
Grantee, othex utility easoments reasonsbly necessary ‘to serve the Land, and
other matters approved by Declarant; :

(¢) Disbursement ructions. A copy of the executed
fipancing instruments, loan agreement or other agreement pertaining te the
disbursement of funds, which must provide in a manner satisfactory to Declarant
that the funds disbursed thereunder will be used only to purchase ox improve amd
benefit the Land, or to refinance original fimaneing made For such purpose (in
an apount not to excesd the amount outstanding under the acquisitionfeconstruction
loan refinanced); and

(d) Rgquesc for Notice of Default. Uniess pubiic sbligacions
are igsued which do not involve a atandard mortgege lisn to secure performance
of a note, a copy of a Request for Notice of Default pursuant to Sectfon 2947%
of the Californis Civil Code prepared For exuvcution and acknowledgment by
Declavant which, when recorded at Grantee’s expense, will entitle Declarant to
the notices prescribed by sald Section 2947L, If public obligations ars 1ssued,
then the documentation for such Efnancing shall require delivery of a notice of

any default to Declarant prior to exercise of any remedies available upon such
default.

2.9 GCosts of Regional Development, Grantes wunderstands that
development of the Specific Facilities on the Land will be accomplished i{n
conjuncrlon with development of orther real property in the Center by Declavant
other private parties. Grantee hereby agreas to pay its share of fnfrastructure
improvements made on, sdjacent and off the sLltus of tha Land. The infrastructure
improvements shall include the improvements: yequived to complets tha itemn met
forth in EYHIBIT I of the Exchange Agreemeat.

2.10 Machrthur Boulevayd Dedicintion and Maintenance. Declarant and
City agree that a land area along MacArthur Boulevard shall ba designated on the
Final Map to be used exclusively for futuce expansiom of HacArthur Boulevard.
Prior to construction of road and other fmprovements Eor such sxpansion, Grantee
shall not use the avem designated for any purpose other than fnscallation and
malntenance of landacaping. Grantes agrees to install landscaping within such
area prior to completion of construction of the Specific Facilitiss pursusnt to
plens and spocificacions approved by Daclarant {n accordance with the standsrds
and procedures set forth in Section 2.2 and to malntain such area in a flrst
clase condition, order and vepair 2t »ll times prior to cosmsncoment of
construction for axpsansion of MscArthur Boulevard.
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ARTICLE 3. GENERAL RESTRICTIONS.

3.1 Unapproved Devsloumsnt o Vse. Unlsas expressly approvad by
Daclarant, which approval may b withheld by beclarant in ies sole discretion,
Granteo shall mot permit the construction, maintsrance, operation or use of any
structure or improvemsnts sn the Land not in full complisnce with ail
roquivementsa of the law, this Declaration and any cther covenants, conditions and
westrictions from time to tiwe covering the Land,

3.2 Gepoxal Maintenance. Prior to the coxplation of the Specifiec
Facilitfes, Grantue shall maintain the Land in a clean, asnitsry, orderly and
attrective condition, free of wesds, dobris and pests. Upon completion of tha
Specific Facilitios es contsmplated herein, Grantee shall st all times maintain
the Spacific Facilities, the Ocrher Ieprovemente and all othex improvements from
time to time located on the Land, including without limf{tation the landzcaped
areas, In firar-class condition, order apnd rapaly., Grantes shall romova any
graffiti on the Inprovaments, Other Isprovemsnts and all othor improvements on
the Land within three (3) business days after delivary of notiea by Declaxant.

‘3.3 Restovatipn. If any bullding or improvement on the Land, or any
part thereof, or any landscaping installed wpon the Land, shall be dapaged or
destroyed by fire or other casuslty, Grantes shall at itg cost and expenss aithar
{1) vepalr or restore the same zccording to the original plans theresf or te auch
wodifiad plans as shall be provicusly approved in writing by Declaranc as
provided above, or (1i) dumolish such damaged or destroyed inprovenents and leave
the Lund (or applicable portfon thereof) in a clean and safe condition. Such
Yepalr, restoration or demolition shall be commenced within one hundred twenty
(120) days afrer the damsge or loss occurs and shall be completed with dua
diligence but not longer than one (1) year after such wortk is commenced.  Tha
time periods specified in this subparagraph entitled “Bestoration” shall be

eitonded as provided in the Section of thiz Declaration entdtled “{navoidable
Delay.*

3.4 Dprainage. CGrantee shall not drain or dischnrge water from tha
Land (including but not limited to rain water and water frum landacape sprinkler
systems located on the Land) on to adjacent land except as follows: Grantee
ahall at all times causa the Land to be graded and drained so as to cause the
Alscharge of all water from the Land ente the public street adjoining the Land
or intoe an established drainage facility, if any, on or adjacent to the Land
which has been designed to accomaadate the water at the rate discharged.

3.5 Signs. Grantee shall not place or uxe any signs, banners,
ballouns, displays of other advertising media in, on, gbout or abave the Land or
on or in any iumprovements censtructed ox placed therson unless it hae first
obtained the priox written congent of Declacant as ts the maber, size, location,
helght, i1llumingcion, color and design of auch signs or other media. Declarant
shell not unreasonsbly withhold such approval so long as such signs or other
media (a) comply with (1) Peclarantrs sign program for the Land, the property
surrounding the Land and the Banefitted Property, 1f any, and (£1) the statutes,
ovdinances or regulacions of any governmental entity or agency having
jurisdiction thereover including Grantee itself and (b) are In hammony and
conformity with the existing or proposed improvemsnts on or in the vielnity of
the Land and with Declarant’s general aesthatic and archltectural Plans and
criteria for the Land, the Genter and the gemerzl ares in which the Land is
located. Except as provided In this Section, no 8ign, bammer, balloon, display
or other advertising media which is vizible from adjscent land ox any public or
private street shall be maintained in, on about or above the Land or on or in any
improvemants congtructad or placed thereon,

3,6  Prohibited Operatiopns anc Vsee. No ctrailer, campsr, bus,
automoblile, motercycle, boat or other vehicle or equipment {"vehiole") shall be
poraitted to remsin upon the Land overnight after 11:15 p.m. or before 5:00 a.m.
Ne ure or operation shall be made, conducted or permiczed on or with raspect to
all or any part of the Land or improvements therecn which Ls obnoxious to or out
of harmony with the residential and/or eomsercial naighborhood in the viclnity
of the Lapd. Included among the uses or opersrions which are prohibleed and axe
deemed to conflict with the ressonsbile standerds of appearauce wnd maintenance
required hereby, are uses or oparations which produce or are scconpanied by the
folloving character{stics, vhich list is not [ntended to ba all incluaiva:

T T e e PRI Y ST AR Ry AT T i e T | PRty AP PUACT SOl R 0 P [ S L Bt o ety H

9-84



IR, TN e i

(a) Any public or private muisance;

(b} Auny vibration, nolas, gound or disturbance that s
ebisctionable dus to intermittence, heat, fregquenzy, shrillness or loudnsss:

{(¢) Any dirsct Lighting which is not shislded and confined
within site boundaries;

. {(d) Any ostsslon of cdors, noxious, caustic or corrosive
marter, whether tuxic or nomtoxic:

(e} Any licter, dust, dirt or ash in axcemsive quantities:

(£} any vess of a structure of a temporary character, trailer,
tent, shack, gerage, barn or othar outbullding except for such structurss
maintained on the Land during = parfod permitted for construction or
reconstruction of improvewments;

{g) Any service, ialncemmce. repair or washing of any vehicla
on the Land at iny cime except for emergency service necessary to move a vehicle
to a meintenance facility off of the Land; ‘ :

(h) Any raleing, breeding or keeping of animels, Livestack or
poultry of any kind; . : .

{1) Fuel storage of any type;

(J) Any accumulation of rubbish, trash or garbage. AlL refuse
containers, air conditioning devices, ucility aveas, storage areas and machinery
and equipment shall be prohibited upon tha Land unless screencd from view fronm
@il adjoining lots and public and private srreets; and

(k} Any exterior radio amtemns:, television antenna, "C.B.%
antenna, "satellite dish,* wicrowave transmitting or veceiving antemma or other
antenna, transeitting ox receiving device of any type unless it s screenad from
view from all adjoining lots and public aund private streets. .

Any gseveen required under this Section shall consist of persanent
landgcaping and/or Improvements in hermony with other landacaping and
improvements in the Cenrer and approved in writing by Declarant. The provisiona
of this Section entitled "Prohibited Operations and Uses® shall not in any way
supersada the other Rescricilons.

. 3.7 HNo Subdivision. Grantee nshall not effect any change or
emendment to the Final Map covering the Land or record any further parcel or
final map of the Land or sny portion thereof or facilitles therson pursuant to
the California Subdivision Map Act or any eimilar law and/or local ordinancea
adopted pursuant therate, or file any tentative maps or applications with respect
thereto with any governmental agency, nor shall Grantee file or record a
condominium plan covering the Land or any portion thereof or amy Improvements
thereon or any applications with tespect thereto nor shall Crantea convey a
portion consisting of less than all of the Land, unless exproysly approved by
Declarant which approval may be withheld by Declarant in its asvle discretion.

3.8 Zoping, Crantee shell rot use or develop or attempt to use or
develep the Land or any poxtion thereof for any purpose other than those purposes
expressly alloved under the zoning ordinarce or ordinancas of the governmental
entity having zoning jurisdiction over the Land. Additionally, Grantee shall not
At any time change or attempt any change in zoning, or obtailn or apply for a
conditional use pexmit, zoning varionce nr axception or other similar approval
with respect to the use or development of the Land or any portien thereof not
expresyly allowad under such existing zoning ordinance, unlens expresaly spproved
by Daclarent, which approval may be withheld iIn its sole discration.
Notwithscanding the forsgoing, Declarant shall not unreswonably withhold its
consent to Grantoe’s application for such condicionsl usa parait as way he
required for developpent of the Land with the Specific Facilities, Grantes shall
obtsin Declarant's consent prioct to placing such application on the agenda of
Grantee's discreclonary body or submitting any such application or ralated
documents te any other governmental sgency and thersafter will subnit coples of
all such documents to Daclarant for its raview and information.
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3.9  Ipdemiity. Declevant and Declarant's past sod  present
caployess, officers, directors, ahareholders, agonts and roprasentstives and its
&and thelr respeotive successors and assigns {collectively, the "Indemniteaz”)
shall not be liable for any less, damage, injucy or claim of any kind or
cheracter to any persen or property arising from or caused by (a) the
improvewant, development:, maintenance, uus, lease or othar convayanca of the Land
or improvessnts theraon ox sny portion thereof ox interest therain, including,
Hthout linitation, any loss, damags, Injury or cleim arising from or caused by
or alleged to arise from or be caused by (i) any use of the Land or any part
thereof, (i1) any dsfect in the design, comstruction cf, or msterxial in any
atructurs or other fwprovesent upon the Land, (ii1) any defect in or
contamination of soils or fn the preparation of solls or in the deaipn and
zccomplishment of grading, (including the existence of any contaminamts or
hazardous meterisis in or on the soll), (iv) any act or omission of Grantae or
any of its agents, smployees, licensees, imvitess, or contractors, (v) any
accident or caswalty on the Land, {vi) any representations by Crantee ox any of
ito agents or employees, (vii) any viclation or alleged violation by Grantae, fts
employaes or agents of any law now or heraafter enscted, (wiii) any zlope fallure
or subsurface geologle or groundwater condition, (ix) sy work of design,
construction, engiveering or other work with respect to the Land, (x)} any other
cauze wvhatacever in comnection with Crantee’s use of the Land or Grantee’s
performences under chis Declaration, or any other agreement with Declarant
ralating to the Land, or (b) the nagligence or willful misconduct of Grantee or
its employees or agents in the development, construction, grading ox other work
performed off tho Land by Grantee pursuant to this Declaration, or (e) the breach
by Grantee of sny of its obligations under this Declaration. Furthermore, az a
materia} paxt of the considaration of this Declaration, Grantee hereby walives on
its behalf all clajms and demands against Declarant for any such locs, damage,
or injury of Grantee, and agrees to indemnify, defend and hold harmless Daclarsnt
and its property, and the other Indesmitees from all logs, liability, damage
costs and expenses (Including atterneys' fees) arising from or related to any
suth logs, damage, injury or claim, whether incurred ox made by Grantee or any
other percon(s). The foregoing walver and indemnity shall apply to a claim or
action brought by a private party or by a governmental agency or entity under any
statute or common law mow or hereinafter in effect and is intended to apply with
respect to loss, damage, injury or claim arising before or after the lease, sale
or other conveyance of any portion or all of the Land or any improvements
tharann, With respect to design, eonstruction wethods, materials, locatfions and
other mattera for which Declarant has given or wil) glve its approval,
recommendation or other direction, the foregeing waiver, indemnity snd agreement
shall apply irrespective of DPeclarant’s approval, recommendation or other
direction. Hotwithstanding anything to the contrary above, mothing contained im
this Section shall operate to relieve Declarant ox the other Indemnitess £rom any
loss, damage, injury or claim ultimately established by a court of corpetent
Jurisdiction to have been caused by the sole negligence or willful misconduct of
Declarant or the other Indesnitees. Grantee's covenants in this Section arising
from or related to acts or occurremces during the time of Grantee's ownership
shall sutvive the lease or other comveyance of all or sny part of the Land or
improvéments thereon and shall be binding on said Grantee {as well as its
successors to the Land) wntil such time as acrion agzinst the Indennitees is
absolutely barred by an appliceble statute of limftations.

ARTICLE 4. PDECLARANT'S RIGHT OF FIAST REFUSAT. Except with regard to
“Permitted Transfers* described in the Sectlon above encitled “Tranmsfers®™, if,
at any tilme prior to the twenty fifth (25th) anniversary of the Effective Date,
Grentee shall determine to transfer all or any part of the land or the
iuprovements thereon or any interest therein {("Interast"), Grantee shall notify
Declarant of the price and the terms on which Grantee will be willing to
teansfer. If Declarant, within sizxty (£0) days after roceipt of Grantee's
notice, indicates in writing its agreesment to purchase said Interest for the
price and on the verms stated in Grantee’s norice, then Grantee shall transfer
and convey the Intereast to Declarant for the price and on the tevms stated i(n
such notice. If Declarant does mot indicate its sgreement within such sixty (60)
day perlod, then Grantee thereafter shzll have the right to transfer snd convey
the Interest to a third party, bur only for a price not lesa than the price
offered to Declarant and on terms not more favorable than those staved in the
notice. If Grantee does not so transfer and convey tha Interest within one
hundred eighty (180) days afver Grantes's notice, then any further transactions
(including a transaction on the same price and terms previously submltted to
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Daclarant) shall be decmed & naw determination by Crantes to transfer and convay

said Intexest, and the provisions of this Article shall sgain ba applfcsble.
ARTICLE 5. REMEDIES.

5.1 Defsulr and General Regedies. In ths svent of any braach,
~lolation or feilura to perform or satisfy any of the Rescrictions vhick has not
boon curad within the applicabla cure paricd as sst forch balow, Declarant at its
sale option and discretion may enforce any one or wore of the following remadiss
or any other rights or remedies to which Declarant may be antitled by law or
equity, whether or not met forth herein, TUnless a cure pericd is otherwise
spacifically designated, a cure period shall comménce when wzitten notles is
given to Grantec of a viclation hersunder end shall end ten {10) Jays chereafier
in the case of a monetury default and thirey (30) days thereafter in the case of
a nonmonetary defawlt; provided, howsver, thav if a nonsonetary defsult ig not
reasonably susceptible to eure promptly within the thirty (30) day period, then
Grantes shall have a reasonsble time te cure the same 3o long &8 Grantse has
commencad such eure promptly within the thirty (30) day period and theresfter
diligently prostcutes the cure to completion. To the maxizun extent ullowable
by law, a1}l remedies provided herein or by law or equity shall be cumulative snd
not exclusive; provided, however, that excopt as provided in the following
sentence in the event Neclarant elects ©o exercise any remedy provided for in
§ection 5.3 hereof based upon a particular vielation of the Restrictions, such
remedy shall be Declaranc's svle and exclusive remedy £or such viclstion of the
Bestrictions, Hotwithetanding the foregoing, Neclsrant’'s remedies Ffor a
viovlation or breach of Section 3.10 (Indewnity} shall be cusulatfve with -and Sn
addition to its remedies for other violarfons ox breaches under this Declaration.

(») Damages. Declarant may bring a suit for donages for any
compensable breach of or noncompliance with any of the Restricticns, or
daclarvatory relief to determine the enforceability of any of the Restrictions.

(b} Eguity, It is recognized that a particular or ongoing
vielation by Grantee of one or more of the foragoing Restrictions may cause
Declarant to suffer material Injury or dsmage not compenseble in monay danagex
{ipcluding, but nmot limited to, irreparabie effects on the type snd quality of
development on and use of the Benefitted Property or portions thereof and/for
frustration of Peclarant’s purpose for conveysnce of the Land to Grantes), and
that Declarant shall be entitled to bring an astfon in equity or otherwise for
spocific performance to enforce compliance wirh the Restrilctions or an injunction
to enjoin the continuance of any such breach or violation thexeof, vhether or not
Declarant exercises any other remedy set forth herein,

5.2 Ingpection. Daclarant or its authorized representatives mey
from time to time, at any reasonmable hour, anter upon &nd inspect the Land, gite
or any partion thereof or improvements tliereon to ascertain compliamce with the
Restrietions, but without obligation to do so or liabilicy tharefor.

4.3 gptign to Repurchase the land. Upon any proposad, stteapted or
actuzl “transfer” in violation of the provisions of Section 2.7 sbove and, In
addition to rhe foregoing remedies described in Section 5.1, vpon any violation
of the Restrictions {temized in Sections 2.1¢a) ("Inprovement and Continued Use”)
or 2.1l{c) ("Commencement. and Completlon®), Declarant, in its sola option and
discretion, shall be entitled to repurchase the Land as provided helow.
(Declatant shall not be entitled to repwechase the Land unless a propesed,
attemptad or actual tramsfer in violation of Section 2.7 has been initiated, a
viplation of the restrictions in viclation of 2.1(s) has accurved or construction
has ot been commenced or completed az requlred by Section 2.1(c).)

{n} Gramt of Option. OGrantee hersby grants to Declarant an
esxelusive option to purchase the Land subject only to:

(1} Current taxes not yet dslinquent;

(i1} Hatters affecting titla exieting at the Effactive
Date of this Declaration, excluding any mortgage, deed of trust or similar
instrument to which Declarant has subordinated the Enforcement Righte pursuant
te Section 2.8 abova;
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(111) MNatters affecting title which sre craated, mads,
Assuwed, conssnted ©o or vequested by Doclarant, its successora or assigns,
excluding any wertgage, dasd of trust, any wmatter related to fssuance of any
public obligation ax similar instrumont to which Deolarant bas conssnted witheut

exercles of the Enforcwmsnt Rights or to which Declarant has subordinated the
Enforcement Rights pursuemt to Seetion 2.8 cbava;

{iv}) Metcers shown as printed axceptions in ths standard
form California Land Tirla Assoclation ownar's policy of titla insuranze.

{v) Noninterfering ossemsnts for utilitisx used in
connaction with tha izprovemsnts constructed en tha Land.

(h) Exercise of Repurchage Optifon. Declarant may exercise {ts
option to repurchase tha Lsmd by giving written notice to Grantes of Declarant's
election to repurchase within (1) sixty (60} days aftor receipt of Grantee's
notice of propogsed "transfer® as provided in Section 2.7 (Transfera) zbove, (ii)
within ninety (90) days after Devlarant xeceives actual notice of any transfer
or attempted transfar in violation of any provision in Sectfon 2.7, (111) within
ninety (90) days commoncing thircy (30) days after delivery of notice to Grantee
of viclation of the Reatrictions itemsized in Swetion 2.1(a) 1£ such viclation has
continued unabated, or (§v) within one hundred eighty (180) days of che
respective commencement or completion dates (as such dates may ba extended
pursuant to the terms of this Deglavatien) in the evant of Grantae's violation
of Section 2.1{¢) above. Fot purposes of this Sectlon 5.3, Declarant’s actusnl
notice shall mean notice to the person to whom notice may be addrezsed undey
Section 6.7 of this Declaration, and no other pergons. No failure of Declarant
to exerclse icts option upon Crantee's fallure to commence comstrustion as
provided above shall constitute a waiver of its right to exerclse the option upon
Grantee'r failure to complate construction by the appropriate date, ag described
gbyve. WNo failure of Declarant to exercise lts option in the event of any
proposed, attempred or actual “transfer” {whether approved by Declarant or not)
in viclation of Section 2.7 above shall constitute a wafver of Declarant’s rights
to exerclse the option upon amy such transfer subject to Sectlon 2.7 which might
be proposed, attempted or consvmmated ar & laver time., No failure of Daclarant
to deliver a notice of violation of the Restrictions contained in Secrion 2.1(=a)
shall constitute a walver of Declarant's rights to dellver such notlee at any
time and exercise the option. Rescission of any notlce of vlolation of the
Restrietions itsmized in Section 2.1(a) prior to the option hecoming erercigable,
or if such vieclation is cured, after the option beconmtng exercisable shall not
constitute waiver of Declarant’s right to later notify Crantse of a new violation
and exercise the option. Any resciusion of notice of exerclse of this option
shall not constitute waiver of Declarant's right to exercise the option again if
a later event causes the option to become exercisshla,

{e) Expipation and Quitclaim. Unless exercisedby Declarant,
this option shall expire upon the twenty Eifth (25th) anniversary of the
Effective Date. Aftar expirativnm snd upon written request thavefor by Grantee,
Declarant shall execute and deliver to Grantee a quitclain deed satisfactory to

Declarant relinquishing all of fts rights under the option to repurchase portiun
ef this Declaration.

{d} Repurchase Price. Uaclarant’s purchase price for the Land
upon its exercise of the option provided above, shall be the greater of:

(i) An swmount Including the £ollowing;

[A] The price atetributabla to the Land equal te
the lesser of (A} $4,400,000 increased or decreased by CPI adjustments which
shall be limited to an annualized increase or decresase of five percent (5%) per
annuw ox (B) the appralsed fair market valua of the Land with the uge restricted
to the uwse for which Declavant notifies Grantes at the time of exercise of the
option that it fntends te use the Land. Declarant shall notify Grances that ic
intends to use the Land elther for commercial office or retall wae at the tinms
of delivery of the notice of exercise or any kime thereafter (Failure of
Declaranc to specify a use fin conjunction with delivery of & notice of axercise
of the optfon shall not invalidate or atharwise sffect exercise of tha option.),
The GPI adjustment shall be the parcentage increase or decremss in the GPI
neasured Fxom the manth which s two months prior ¢o the Effective Date to the
month which L8 two months before tha date of dalivery of the notlce of exercise.
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The CPI shall bo the Consuwmar Prics Index for All Urban Consumsrs Los Angelas-
Anshelu-Rivaraide Katropolitan Arse (all itsas) compiled by the Uniced States
Department of fabor, Buresu of Labor Scatistics, based upon 1982-84 as 100:
providad, howevsr, that 1f the CPI 1s wodified or changed, then the CPI shall ba
A cofverced or substituted index as determitied by Daclatsnt. Plus ’

{e} The fair market value of the Ussable
lmprovements, Lif sny, en the Land at the tima the Option is exercisad. The
“Usesbls Improvements” shall bn limited to thoma interior sreas of buildings
which can be used or convertad for usa an Interior commarcial or retail rentahls
space In sccordsnce with the use which Declarsnt intends to put the Usesble
Ioprovemsnts as designsted by Declarant. Falr markat valus of such Useable
Improvements shall be datermined using an incoms methed of appraical bassd upon
comparable vents determined on 4 useable squara foot basis for ths square footage
of the Ugeable Iuprovements nffset by the cost of any improvements required to
convert: the usa of the building to ths use which Declarant notifies Grantee that
it intends to put the Usable Tmprovements. Less

- [C] All costs, expenses, interest, fees, advances
and other sums requited to ba pafd by Grantee to Declavant hareundar, to the
extent not reimbursed to Declarant by Grantee, shall reduce the amount of any
rapurchase price to be pald by Declarant under the terms of the vepurchase option
contained in this Declaration. Or

(11) The unamortized principal ameunt, plus interest of,
and expenses {fncluding without limication costs to redeem and diachargs
Including any call premdum provided that aggregate call premiums shall he linitad
to five percent (5%) of primcipal) incurred in conneetion with, any issue of
public obligatlons where the proceeds have been usad only for costs and expenses
ralated to construction of the Specific Facilitles on the Lend provided that the
original principal amount of such public obligations does not exceed
$6,000,000.00 and provided that the awount payeble to Grantee under this
subparagraph {{1) shall be reduced and offset by any and all funds held for the

benofit of any holders of public obligations other tham Funds held to pay the
cesty of lsgsuance, if any. -

(e) Repurchese Egerow Terms. Within five {5) dayx after
Declarmt’s exercise of the option as provided shove or as soon thereafter as
possible, an escrow shall be created at First smerican Title Insurance Company
or another sscrow company selected by Declurant to consummate the purchase ag
specified herein, which escrow shall have a time limit of thirty (30) days
extended by any peried necessary to arbitrate any determination of fair market
value as provided in Section 5.4 below. Said oscrow shall be subject only to
approval by Declavant of a then current preliminary citle Teport.. Any exceptions
shown thereon created on or after the Effective Date herssf, and dinapproved by
written notice to Grantee through escrow, shall be removed by Srantee at its sole
expense at ox prier to closing of escrow. In the event that the Land or any
portion thareof iz encumbared by a mortgage or deed of trust, Declarant nay
unilaterally finecruct the eserow agent to satisfy the indohtedness securad
thereby out of the proceeds payable to Grantee through the foregoing escrow. Any
additfonal amount necessary to satisfy such indebtedness shall he paid by
Grantes. Grantee and Declerant shull eash pay one-balf of the escrow fees.
Grantee shall pay for documentary tax stamps, for recoxding the deed, and for a
California Land Title Assoclation standard form owner's covarage policy of title
insurance In the amount of the purchase price showing ritls to the Land vested
in Declarant or Its assigns free and clear of all iLlens, encusbrances ar other
title exceptions other than those set forth 1n this beclaration. Any other costs
Gr expense shall be allocated between the parties In thas manmer customary in
Orange County, California,

(f) Irrevocohfliry. The option ereated heraby ghall be
irrevocable by Grantee, and shall be binding upon the representatives, succensors
and agsigns of Grantee,

(8) Warranties. Plans sud Specificatriona. In  the event
Declarant reacquixes all or any pertion of. the Land, the Spacific Facilities or
the Other Improvements under this Saction 5.3, Grantee zhall assign and transfor
to Declarant for wo additional consideratlon, all werranties, plans and
specifications relaving to the Ussble Twprovements and any other iuprovementa
cransferred by Grantee to Oeclavant hereundar,
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5.4 Arbitration Procedure. If Declarant and Grantes ara not able
to egrse to the fair market valus of the Land or the Ussable Impravaments within
thirty (30) deys sfror tha date Declarant gives Grantes notice of sxerciss of tha
option, then the following arbitration procsdurs shall apply: :

[A] Daclarant shall within an sédicional thircy
‘30) days, at Declsranc’s coat, delivet to Grantee a written appraisal of ths
applicable highest folr markst valus with which Declarsnt agress, prapared by an
indapandent qualified appraisar ("Daclarant's Appraisal®). The texm "findapendent
qualiffod appraiser® ms used in this Section rhall mesn A professional
indapendent appraiser who 1s a Henber of the American Institute of Real Eatats
Appralsors (R.M. or M.A.I.), the Sociaty of Peml Estate Appraiseras {(S.R.A,,
8.R.P.A,, or S.R.E,A,), the American Sociaty of Appraissrs (mecher or senior
asmber A.5.A,), or senother recognizad assoclation of sppraisers, or s similar
ausoclacion of real estate appralasers thet has adopted rules and regulationa
governing the profeasfonal conduct and athics of fta nenbers requiring
independent. appraisale without bias to any party or to any result, ox haz such
other education and experience go as to be conaidersd qualified by both parties.

[B] If Crantee doos not agree with Declarant's
Appraisal, Grantee shall notify Declarsnt in writing of puch disagreement in
weiting within ten (10) days after receipt of Declarent's Appraiss)l. Within
thirty {30} days of such notice, Grantes shall at its cost deliver to Declarant
a written sppraisal of the spplicable highest market value with which Grantes
agrees, prepared by an Independent quaiified uppraiser ("Grantee’s Appraissir),
If Grantee f£ails to deliver Grantes's Appralsal within the time provided, or if
Grantee's Appraisel of falr mavket value {s Lowax than or equal ta that contained
in Declarant's Appraisal, then Declarant’s Appraisal shall constitute the final
and Linding deterninacion of the applicable fair market value. .

[6] If Grantee’s Appraisal 1is dellversd to
Deelarant within the time provided snd is higher, than Declarent's Appraisal, end
if Declarant and Grantee cannot then agree as to the applicable highest fair
warket value within ten (10) days afrer delivery of Grantee’s Appraisazl co
Pec:lerant, then Declarant and Grantoe shall within ten (10) days tharaafter
mutually agres on a third Independent qualified appraiser acceptable to them to
make an Independent determination of the applicable highest fair market wvalue
{the "Final Appraisal"}. Such Fina) Appraisal shall be delivered to Declavant
and Grantee within thirty (30) days of the selection of the third appralner. 1f
Deciarant and CGrantee do not agrees on a third independent qualiffed appraiser
aceeptable to them as specified above, then such third appraiser shall be
appointed in acgordance with the provisions of California Code of Civi] Procedure
Bection 1281.6, or any muccessor statute, and in such event the indepandent
determination of the highest fair warket value made by the third appralser so
appointed shall be the *Final Appralsal.® 1f the third appralser must be
appointed pursuant to the provisions of the California Code of Clvil Procedure
Section 1281.6, or any successor statute, Declarant shall file a petition to
appoint the third appraiser with the Superior Court of Orange County, California
("Court™®), and shall set the hearing on the petition on the earliest date
permitted by the Court’s calendar and by the applicable notice period required
by law. Declarsnt and Grantes shall share equally the cost of the Final
Appraical. TIf the Final Appraisal states z fair market value batween that of
Declarant's Appraisal and Grantee's Appralsal, the Final Appraisal ahall be tha
final and binding determination of the applicable market valua. If the fair
market value established in the Final Apprnisal is highex than (1) the falr
market value established in Cranteo’s Appralsal or is lower than (2) the fair
market value established In Declarant's Appraisal, or equal to eithax, then the
final determination of the applicable falr market value ghall be (1) ox (2}

depanding upon vhich one is equal or closer to the fair marker value astablighed

In the Final Appralsal,

{?] The procedure set forth above for determlning
the applicable market value shall be the exclugive procedure therefor and shall
be final, binding and nonappaslable unless oxpressly walved by hoth partiss in
weiting, 1t is the responsibility of Grantee to ensure that this procedurs for
determining highest falr market valus 15 instizuted Sn nufficlent time to satisfy
any commitmencs, agreements or needs of Graritee .,

5.5 Hajver. HNo Waiver by Declarant of a breach of any of the
Restrictions by Grantea snd no delay or fallurs to eaforca any of the
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Restrictions ehall be construed or held to be a waiver of any succasding or
pracading breach of ths same or any other of the Bastrictions, Ko waiver of eny
breach or default of Grantes hereundsr shall be inplied from any omfssion by
Daclarant to take any setior. on secsunt of such breach or default 1f such breach
or default psraiets or £s repastsd, and no oxpreass waivar shall affect a bruach
or default other than as spaciffed in said walver. ‘The conuent or approval
Declarant to ot of any act by Grantese requiring Daclarant’s consent or spprove
shall not be deemad to waive or rendar unreceskary Declarant’s conssnt oy
approval to or of any subsequent aimilar aces by Grantes,

5.6 Conte of Enforcement. In the event any legal or aguitable
action or proceeding shall be instituted batvean Daclarant and Grantes to cnforos

any provision of this Declaration, the party provailing in such action shall be

entitled to racover from the lowing party all of Ltz costs, ineluding court coste
and reagsonable attornays’ fees,

5.7 Rights of lenders. We breach or violation of the Restricticns
shall defeat or render invalid the lien of any mortgage, deed of trust ox similar
instrument securing a loen made in good faith and for walus with respect to the
developuent or parmanent £inancing of the Land or any portlon thereof ; provided,
however, that this Declaration and all provisions herecf shall be binding upon
and offsctive against any subssquent owner or other eccupsint of the land ox
poxtion thereof whose title is sequived by forsclogure, trustee’s sale or deed
in lieu of foreclosure but {a) such subseguent owner shall have a ressonzhle time
after acquiring title in which to cuze any violations or correct and change any
facts giving rise to Declarant's rights under this Declaratfon eccurring priox
to such transfer of citle and which are reasonably capabla of being cured ox
changed provided, that such avhsequent owner diligently ncts to effect such curs
or change (snd in the event of such diligent and timely cure, such aubsequent
ouzter shall have no further liability in connection with guch prior violation or
the continued existence of such vielation unzil such cure 1z completed), and (b)
Sections 5.1(a) (Damages) and 5.3 {Option to Repurchasa the Land) shall mot be
applicable as to sueh subsequent owner with regard te any noncurable default
octurring prier to the time such subsequant ownex acquired titla.
Notwithstanding the foregoing, any such subsequent owner shall be reguired to use
the Land In accordance with the restrictions set forth in Seccion 2.i(e) and
dlligently complete construction of any Specific Facilitierx and Other
Improvements which are incomplete on the date such subsequent owner acquires
title, all pubject to the requirements contained in vhis Declaration, excepr the
time periods referred to in Section 2,1{c) shall be reasonably extended. For
purposes of this Section, the construction or installation of any improvement in
violatien of the requirements of this Declaration shail b deemed “ourable™ go
lung as reconstruction, ropalr or replacenent in & manner consistent with the

requirements of this Daclarstion ia physically and legally possible (without
Tespret to cost).

5.8 Advancss., Dec¢lavant shall he entitled to advance any sums
Paclarant in 1ts sole discretion deems necessary to protect and preserve the
security for ity rights and Interest under this Declaration {including hut not
linited to sums for completian of construction of the Specific Facilities or any
offsite Improvements, any property taxes or assessments, insurance premiums, or
amounts sécured or rapresented by encunbransea or kiens or other charges on any
poxtion of the Land which appear to be prior to Declaranc’s rights and Interest
under this Declaration), all of whick advinces together with interest at the

maximun contract rate then permitted by law shall be paid to Daclarant upon
demand,

ARTICLE 6. GENERAL PROVISIONS.

6.1 Ungvoidable Delay,. Any prevention, delay ox stoppage in the
work of building the Specific Facilitien, she Other Improvements and any other

related improvements or other uork as provided for {n this Declaration caused by
acts of God, war, inability te obtain labor or materinls or ressonable
substitutes therefor, or other similar wutters or causes beyond the reasonable
control of Grantee shall excend the time within which this Dacleration rsquires
certaln aets to be performed Eor a perivd or Perlods equel co any period of such
prevention, delay or stoppage, but mor to excesd in the nggregate one year;
Providad, howaver, that nothing In this Sectien shall axcuse the prompt payment
of any and all amounts due from Grantee to Declarant as requirad horein or the
pecformance of any act rendered difficult bacsuse of the financial condition of
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Grantas or becawsa of any inshility of Grantes to obtxin funding from sy sourca.
Without: limiting the gonerslity of the foregoing, im no svent shall Grantss's
inshility to obtain censtruction or potmanant financing for devslopmant of the
Langd, or @ portion thersof, conatitute an unavoldable delay pursuent to this
Section. Furthermors, in no svent shull sny sxreasion of any period of time ba
Seamad to have oocurred unless Grantes shall have Elvan written notica to
Duclarane within £iftesn {15) days following any such dalsy, setting forth the
facts giving rise to svch extension: and provided further that the period of time
for mxercise of Declarant’s rights shsll be comsensurately sxcanded.

6.2 Concinuoyy Operscions. Grantes shaill procead continuously and
dlligently in sccordancs with the terms and conditions of this Declaration. In
the aveont Grantse does not procesd continuously end diligently, such failure to
a0 proceed may, st the option of Daclarant, ha considered sm event of dafault
herein, except as such failure in excused by reason of smy unsvoldable dalsy as
set forth in the Saction hereof entitled "Unavoidable Delay.™

6.3 Covepants to Run With the YLapd: Term.

{a) Covenapts to Run With the Land. The Land shall be hald,
iwproved, developad, conveyed, hypothecated, encunherad, leased, rented, uged and
occupled subject to the Restrictfons sat forth in this Declarstion. The
Restrictions are for the henefit of the Benefitted Property and are intended and
shall be construed e covenants and conditions vunning with and binding the Lang
and equitable servitudes upon the Land and every part thereof. Furthermore, all
and each of the Restrictions shall be binding upon and burden all pexsons having
or acquiring any right, title or interast in the Land, or any part thersof, and l
thelr successors and assigns, and shall fnure to the benefit of the Benefitted |
Property and the owners of the Benefitved Property, their successors and assigns,
and shall be snforceable by Declarant and fte successoxs and assigns, a1l upon
tha terms, provisions and cvonditions ser Forth herein.

(b) Term. All of the tetms and provisions set forth fn this
Declaration shell continue in full force and effect in perpatuity, wxeept that :
Declarant’s “Enforcement Rights™ (as described in Secticn 2.8 abave) shall ;
terainate twenty-£five (25) years from the Effective Date hereof. (Tha provisions
of this Declaration which shall survive in perpetulty shall Inelude, without
limiration Article 1, Sections 2,1 through 2,6, inclusive, 2.9, 2.10, Artirle 3,
Seecions 5.1, 5.2, 5.5 through 5.8, inclusive, and this Article 6.) ’

6.4 Assignrent by Declarant. Declavant may sseign any of its rights
and powers under this Declaratfion to any fee owner of any portion of the
Benefitted Property, so long as such pecson or enticy in writing agrees to ansume
the dutfes of Declarant pertaining to the particular rights and powers assigned.
Upon the recordation of such wricing accepting such assignment and seauming guch
duties, such person or entity shall, to the extent of such assignment, have the
same rights and powers and be subject to the sama obligations and duties as ave
given to and assumed by Declaxant herein. Withour limiting the generality of the
foregolng, Declarant may make such aseigmeent as te the entire Land oxr to any
portion thereof. Unless specifically acsigned in writing as stated in this
paragreph, Declarant alone shall have the right to enforce the Restrictions and
the other provisions of this Declaration or to recover danagen or other amounts
for violation of the Restrictions or bresch of Grantee’s duties hereunder.

6.5 pAmendgents. Except .s provided $n this Declaration concerning
(a) substicution of other real property as the Benafitted Property, (b) releasas
of any portion or all of the Land from this Declarstlon, {¢) rezequisition of the
Land by Declarant and (d) assipnment by Declarsnt of frs rights undsr this
Declaration, this Declaration may be terminsted, extended or amended only by a
writing executed by Declarant and Grantes and recorded againgt the Land.

6.6 Release.
{a} Ralesse by Declatapt. Declarant may releaze any portion

of the Land from this Declaration st any time and for any reason without the
approval of Grantec.

(b) HNot_ Applicable to Declsrant. Notuithstanding anything
herein contained to the contrary, Lf Declarant reacquires title to tha Land or
any portion thereof st any time after tha date hereof and record(s) a notice of
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tarsination of these Reotrictions in the Office of the County Recorder of Ovangs
County, California, thosm Restrictinns shxll cosss and terminate and ba. of no

fuxther force or sffect as to Declarant and suck proparty, affective ax of the
date of such rocordstion. ‘

€.7 Hotice. ALl noticas, consants, reaqueste, dsmsnds and othey
commmicetions provided for hersin shall ba in writicg and shall ba dasmed to
heve btaen duly glven if ond when peracnally sexved or forty eight (48) hours
after being sent by Unfeted Statss registerad mail, raturn recaipt requested,
Postage prepared, to the vthar party at the following respective addrsssas:

DECLARANY: THE INVINE COMPANY
/o IRVINE LAND MANAGEMERT GCOMPANY
Fost Office Box I
Hoawpoxc Baack, Cslifornis 92656-8904
Attention: President/YIMC

GRARTEE: Gity of Wewporr Beach
3300 Newport Boulevard
Post Office Box 1768
Hewpoxt Beach, CA 92659-1763

o at such other address as Peclarant or Grantes By designate to the othar In
writing in ascordance vith the provision of this Section.

6.8 Governing law., This Declaration shall ba governed by snd
construed under the laws of the State of Califormia..

6.9  Sevexability. In the avent that eny portion of this Decleration
shall becose 11legal, null or vold or against any public policy, for any raason,
ox shall be held by any court of competent: Jurisdiction to be {llegal, null or
wold or against any public policy, the rewaining portions of this Declaration
shall not be affected thereby and shall remein in force amd effect to the Eull
extent permitzed by law.

6.10 Captions. The captions used herein are for conveniance only snd
are not a part ¢f this Declaration and do wot in any way limit or asplify the
texms and provisions hereof.

6.11 EntiveAgveement. This Declaracion, Including Exhibits attached
hereto which are Incorporated hersin by this reference, censtivutes the entire
agresment betvween the parties hereto pertaining to the subject matter hersof mpd
81l prior and contempovansous Agreements, representatlons, nepotiations and
underatandings of the parcies hereto, oral or written, are herehy superssded snd
merged herein. The forgoing sentence ghall in mo way affeet the validicy of tha
Agreement pursuant to which Grantee acquired the Lend or any Inscrusents executed
in connection therewith,

6.12 Gender and Nusbey. In this Declaracion {vnleas the contaxc
Tequires otherwise), the maseuline, feminine and neuter genders and the aingular

and the plural include one anothey,

6.13 Time of the Easonce, Tine ig of the essence of each provision
of this Declaration In which time is an o lament_ :
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Public and  for suid State, personally peared
. Lidetede Lo and _ﬁ&y_ . personaily known to me
Lox proved to me on the hasris of satisfactony evidenca) to be the peragns W

IH RITHRSS WHEREOF, the undersigned have exscuted this Daclarstios
e of the date writeen balow. )

“DECLARANT* “GRANTRER"
THE IRVINE COMPANY, CITY OF NEWPORY BEACH,

a Michigan corpoxation s Califorxnia municipal coxporstion
ly:_ﬁ_j,.: i i’h-k-‘-"'hﬂ-“ By:%_
i lis: Mayor
Im_&&.ﬁ:ﬁdsn"’___

/

STATE OF CALIFORNIA }

}.8s
COUNTY oz@g%,__r

on thisfpzfoay of M in the year 1973 before ma, the undersigned, a Notary
. y

exacuted the within instrusent “%&M and Zieg

respectively, on behalf of THE IRVINE. COMPANY and aclmowledged to me that seg
coxporation executed ic.

VITINESS my hand and official seal.

Novary Public in and fop/said State
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SYATE OF CALIFORMIA

} e
COUNTY OF ORANGE }

om _ Mardh 1%, 1992, bafore me tha undersigned a'latu:y
Public in and for the Btats mumliym !

{4
known to me to ba tha Mayor, »
City ¢ and s known o me to be the city
Clexk, onb-halfotthnctﬂormm. viich exscuted the
wl.th.tnimtrmtpuumttowmnlng law and a resolntion of its
bmrdoldtmtmmdndumlﬁgctouthnumcmn!ﬂm
BEACH cuscutad it.

WITHESS my hand and official seal

(P gl i (%
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EXHIBIT 1
To Deelaxation of Special Restrictions i
Legal Description of "Benefitted Property®
-
i
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EXHIBIT *1*

LEGAL DESCRIPTION

BENEFITEG PROPERTY FOR THE
CITY OF NEWPORT DEACR LIBRARY SITE

Psxcel 1 (500 and 550 Newport Centar Drive and Adjacent Land)

That partion of Block 93 of Irvina‘s Subdivision in the Clty of Newpoxt Rasch,
County of Orange, State of California, sa shovn on a wap £iled in Book 1, Page
88 of Miscellanmous Records Maps in the OFfice of the County Recorder of aaid
Orange County, described as follows:

BEGINNING at the osasterly terminus of that cartain course shown as heving a
boaring and length of “South 80°14°3B* Bast 91.45 feat® in the northarly right-
of-way 1line of San Nicolas Drive on a map of Tract No, 6015, filed #n Book 239,
Pages 28 through 41 of Miascellaneous Mapa in amfd Offise of the County Recsrder;
thence along said right line and along the easterly right-of-way line of Hewport
Center Drive East, the southerly vight-of-way lino of Santa Ross Drive and the
southwenterly right-of-way line of San Joaquin Hills Road, all as ghown on gald
wmap of Tract Nu, 6015 through the following courzes: HNorth 80°14'38* Want 91.45
feat to the beginning of a tangent curve coucave oortheasterly and having a
radive of 25.00 £sst; thence along sald curve westerly and northwesterly 38,15
feet through a central angle of 87°26749% vo a point of reverse curvatura with
& turve concave westerly and having a radius of 1670.00 feet, a radial lipe of
aaid eurvs from sald polnt hears Morth 82°47/49% Wast; thence along sald curve
norcherly 472.13 feat threugh a central angla of 16°11'54" to a point of reverss
Gurvature with 2 eurve concave southeasterly and having a radiug of 25.00 feet,
a radial line of said curve from said polnt bears Hocth 81°00'17" East; thence
along sald eurve noxtherly and northeasterly 38.16 fust through a central angls
of 87°26'49"; thente tangent from said curve North 78°27'06" Bant 69.97 feat to
the beglnning of a tangent curve concave northwesterly and heving a radius of
825,50 feet; thernce along sald curve northeasterly 444.81 feat through a central
angle of 30°52°23%; thence tangent from said curve North 47°34°41% East 2,20 foet
to the beginning of a tangent curve concave southerly and having a radius of
25,00 feet; thence along zaid curva northeasterly and easterly 38,95 feet through
- a central angls of 89°17'26" to a point of reverss curvature with a curve concave
northeastexly and having a radius of -6072.50 feet, a radlal line of sald eurve
from said point bears North 46°52/09" East: thence along said cuxve southeasterly
329,29 feet through u central angel of 3°06°25": thenca tangent from said curve
South 46°14716" Bast 31.81 faec to the northerly corner of Parcel 1 &5 shown on
2 map filed in Book 13, Page 41 of Parcel Maps in sald Office of the County
Recorder; thence leaving sald southwasterly right-of-way line of San Joaquin
Hills Road and along the boundary of said Parcel 1 the follewing courses: South
45°06'16% WYest 140,00 Ffeer; thence south 45°S3'46" Eagt 182.00 fest to the
beginning of a tangent curve concave northerly and having a radius of 25.00 feet:
thence along sald curve southeasterly and cagtexly 39.27 feet through a central
angle of 30°00'00%; thence tangent from sald curve North 44°06'14" East: 103.60
feet to the beginning of a tangent curve concave noythwesterly and having a
radivs of 25.00 feet; thence along said curva northeastexly 13,23 feet through
a central angle of 30°19°01" to a uon-tangent. intersection with asaid
southwesterly rvight-of-way of San Joaquln Hills Road; thence leaving said
boundary and along said right-of-way line South 46°14'16% East 48,72 feet to the
northerly corner of Parcel I as shown on a tiap filed in Book 21, Page 18 of
Parcel Maps in said 0ffice of the county Rccorder, sald corner being a pointc in
4 nan-tangent curve cencave southeasterly and having a radius of 25.00 feet, &
redlal line of safd curve from said point bears South 16°'06°05" East; thence
aleng the boundery of sald Parcel 1 the follewing courses: along said curva
southwasterly 13.00 feet through a central. angle of 29°47'41"; thence tangent
from said curve South 44'06714™ West 104.09 faet to the beginning of a cangent
curve concave sasterly and having a radius of 25,00 feet: thence along said curve
southwesterly and southerly 39,27 feet through a central angle of 90°0D'00";
thence tangent from sald curve South 45°53'46% East 186,00 feet to the wasterly
corner of Parcel 1 az shown on a map £iled in Book 56, Pags 23 of Parcel Maps in
safld Office of County Recorder; thence leaving the boundary of Parcel 1 as shown

Fabibie 3
1 Leanl Deacriptlen of “Beneflicd Propsriy”

ADONFROP . DFL Masch 11, 1892

9-97



on said map f£iled in Bock 21, Page 18 of Parcal Maps and along the boundory of
Parcal 1 ax shown on sald map £iled in Book 54, Page 23 of Parcel Heps South
A45°53'646% Eomt 68.09 feet to the baginning of & tangent curve concava wentorly
and having a radius of 40.00 fast; thenca continuing along waid beundary and sxid
curve southoasterly 36.39 fest through & central angle of 52°07°23* to the
northwescerly corner of Pavcel 3 an shown on Parcsl Map Mo. B4-706 f£iled in Book
192, Pages 1 and 2 of Pazcel Maps In vaid O2fice of the County Becordsr, a vadial
Llne of safd curve from said cormer baars North 83°46°23" Wast; thance along the
boundary of said Parcel 3 and Purcel 2 as shown on zald Paresl Map the £ollowing
coursss: econtinuing slong said curva southerly 26.44 fast through a central
angel of 37°52’37"; thence tangent from said eurva South G4°06714% West 289.00
fest to the northeasterly corner of Parcel 1 as shown on a map filed In Book 27,
Page 43 of Parcel Maps in waid Office of the County Recordsr, scid cornor baing
the beginning of a curve tangent to last safd tourse, concava nocchorly and
having n radius of 40.00 fest; thance leaving the boundary of amid Farcel 2 and
aiong the boundary of maid Parcel 1 chs following courses; along sufd curva
southwesterly and wasterly 62,83 faet through & central angel of 90°00'00":
thence tangent from safid curve North 45°53°46" Wage 146,11 faet to ths beginning
of a tangent curve concave southerly and having a radins of 25.00 feat; thence
along safd curve northwesterly and vesterly 39.27 feet threugh a central sngla
of 90°00°00%; thence tamgent from sald curve South 44°06'14™ Weat 99.44 feet to
the beginning of & tengenr curve concave routheasterly and having s radius of
25.00 feet; thance along sald curve sonthvesterly 13.46 feet to a non-tangent
intersection with the northeasterly right-of.way line of sald San Ricolas Drive
28 doscribed In-a Grant of Eassment to the City of Hewport Beach vacorded in Book
8937, Page 836 of OFficial Records in mald Office of the County Recorder; thence
leaving said boundary of Parcel 1 and along sald right-of-way line ax described
in said Grant of Rasement and am shoun on asid map of Truact No, 6015 the
following courses: Nerth 46°44'00" Wast 92,34 Feat to the beginning of a tangent
eurve concave southwesterly and having a radivg of 950,50 feet; thence along naid
ctrve northwasterly 555,92 feet throaugh a central angle of 33°30'38" to the POINT
OF BEGINNING. :

Parcel 2 (Fashion Island Shepping Center)

That portion of Trast 6015, in the City of Newport Beach, County of Orange, State
of California, as pexr map filed im Book 239, pages I8 through 41, Hiscellanaouy
Haps, records of sald County, lyfing within the following described bourdary;

Commencing at the center line Intersection of Santa Rowa Drive with Newpore
Genter Drive East as shown on sald map; thence south 78°27°06" West 43.00 feoot
along the Westexly prolengation of the center line of said Santa Rosa Prive to
2 point on & non-tangent curve concave, Westerly and having a radius of 1557.00

‘fest, said polnt being the True Point of Begiuning, = radlal to said point hears

Narth 78°27'06* Bast, maid curve being concentric with the center iine of gatd
Newport Genter Drive East; thence Sovtherly 1314.59 feet slong said curve through
4n angle of 48°22'31" to the beginning of s compound curve concave Rortherly and
having o radius of 757.00 foet; thence Westerly 1464.87 feet along said curve
through an angle of 116752724 to the beginning of a compound curve concave
Hasterly and having a radius of 1757.00 feet: thence Northerly 1248.07 feet along
sald curve through an angel of 40°41'58* to the beginiing of a compound curve
concave Southerly and having e radius of B97.00 feet; thence Ensterly 2438.09
feet along said curve through an angle of 155°43'57" to tha beginning of a
compound curve concave Westerly and laving a radlus of 1557.00 fent; thence
Southerly 117.38 feer slong said curve through an augle of 4°19710" to the True
Point of Beglnning.

Exhibse 1

Lagal Dancriprion of “Benefited Proparty~
ADONPROR, DPL 2 March 11, 1863
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EXHIBIT 2
To Daclaration of Special Restrictions

Reoquiraments for Specific Facilitios
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REQUIREMENTS FOR SPECIFIC FACILITIES

Dopeription of Spevific Fneilici.eu

A froe publis library and rolated driveways, accessways snd landscaping.

Parmitted Unn:

Public Library srd related parking of private passenger sutomobiles
during che houxs from 6:00 a.m. to 11:30 p.m. dafly.

Heximum Hp. of Bulldings: 1

Minisum Gross Floor Avea: 10,000 sguare fastw

Haxiwum Gross Floor Azea: 65,000 square feet#

Meximum Floor Area Raclo: 50 percent

Copmencement, Dato: 12 months from Effective Date

Completion Date; 36 woutha from Effective Date

* By setting forth any required minimu or maximum groass Fout area above,
Declarant does not thereby represent or warrsnt that Buyer siiall be sble to
develop the Land for such density.

REQUIREMENTS FOR OTHER IMPROVEMENTS

Those improvements required by ExhEait I to the Exchange Agrscment.

Special Rnelrickions
is 3

Zuhib
Spacific Foellivies
ADDMRYG, YL Parsh 11, ¥M:
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Vhen Recorded Matl To:

THE IRVINE COMPANY
550 Newporv Canter Drive
Hawport Beach, CA 92660

Attention: Prosidant/IIMC

Spaca above this lins for Rneotdni:'l use A.P. No.,

SUBOPDIRATION AGREPMENT

NOTICE; TUIS SUBORDINATION AGREEMENT RESULTS XN YOUR RIGHTS AND INTERESTS AND
YOUR SECURITY INTEREST XN THE PROPERTY BECOMING SUBJECT TO AND OF LOWER PRIORILY
THAN THE LIEN OF SOME OTHER OR LAYER SECURTTY INSTRUMENT.

I. PARTIES AND DATE.

This Subordination Agreement (“Agreement®) I1s made this _ __ day of
. 18 _, by the CITY OF NEWEORT BEACH, a Califormia wunicipal
corporation {("Owner®), owner of the “Land” (as defined below), and THE IRVINE

COMPANY, a Michigan vorporation ("TIC*), declavent under the Declaration {(defined
below).

I1. ACKNOWLEDGMENTS

Owvmer has exscuted a Declaration of Specisl Land Use Restrictiona, Right
of Flrst Refusal, Mortgage Lien and Optlon to Repurchese (the “Paclaration”)
dated » 19__, and recorded on a3 Instrument No.
in the Official Hecords of Orange County California as an encumbrance on the
title of the real preperty described as:

Pareel, in the City of Mewpurt Beach, County of Orange, State of
Californix, as shown on a parcel pap filed {iu Book ___, Pages  to

___ inclusive, of Parcel Maps, in the office of the County Recorder
of Orange County (the "Land“}.

Ouner has executed, or i gbout to execute, certain loan documents {"Loan
Documents™) dated . 1, with or in favor of
: N (*Lendsr®} to ohtain
and evidence n loan (the "Losn") from Lender in the amount of § .
The Loan Documents have all been delivered te TIC and include, without
Limitation, a Deed of Trust (the "Deed of Trust®) to be recorded concurrently
with thias Agreement as seocurity for the obligations evidenced by the Loan
Documents. Lender is Lncurring Lts obligations in comnection with the Loan in
good £aith and For value pursuant to an sgreement with Owner, on which TIC Is
relying and which is memorislized in the Losn Documents, that the proceeds of the
Loan will be expended golely for finmncing or refinancing of construction of
certain improvements on the Land, the plara and specifications for which have
been, or will, prior to the commencemant of construction, be approved by TIG, all
in accordance with the provislons of the Losn Documents, snd for no other purposs
unless approved by TIC in writing in lts sole discreclen.

A condition precedent to Londex’s sgreement to make the Loan is that the
Desd of Trust shall be and remain at all times a lien or charge upon the Land

prior and superior to certaln enforcement rights and remedies of TIC undar the
Declaration.

TIC and Ownex agree that it is te thalr mutusl benefit that Lender make the
Loan to Gwner. This Agreement is made in consideration of the mutual benefice

Special Beptzictiona
Eahtbls 3
Subordinstion AgreswentMereh 1%, ek
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. -
to TIC and Owner rasulting from the Losn and fox other waluable censideratfon,
the xecsipt and sufficiency of which is sokaowledged Ly TIC and Owner,

TI1. SUBURDINATION,

Tha Daad of Trust and sny renawals or extansions thersol shall bs and
romaln at all timas & 1ian or chargs on thes Land prior and supsrior o
peclarant's right of firat refusal contained fn Arclels & of the Daclaration ard
the aption to wxepurchase containsd in Section 5.3 of the Daclarstion,
{collectively, tha "Enforcemsnt Rights"); providsd, howsver, that (1) the
Declaration (Including tha Enforcamsnt Righta) shall be binding vpon snd
effactive against gny subsequent owner or other occupant of the Land or any
portion thereof whose title i aequired by forsclosure, trustae’s sale, doed In
1lisu of foreclosurs or otherwvise ss provided in Saction 5.7 of tha Declarntion,
and (2) any spubsequont owner shill have ths cure rights as provided in Section
5.7. TNotwithstonding anything to the contyary contained in this Agresment,
Lendsr's foreclosura or similar or rxalated procesding under the Deed of Trust
shall not extinguish the Declarstion or TIC's Enforcement Rights, all of which
shall survive guch proceading and shall be binding upon any subgequent ownexr
acquiring titls from lLender as stated above. ;

IV, MISCELLANEOUS
A. a_Apresnment.

This Agreement shall be the whole and enly agresment betwean TIC and Oymer
with regard to the subordinetion of TIC's Enfoxnement Rights and remedies undex
the Declaration to the lien ox charge of the Deed of Trust.

B. Attorneys' Fees,

The prevailing party in any litigation respecting this Apresment shall ha
entitled to reichursement of attorney's feas and coste, whether or not taxable,
incurrad in the litigation.

nTIcT FOHNER"

THE IRVINE COMPANY,

CITY OF BEWPORT BEACH
a Michigan eorporation

By: By:
Ita:_ Its: Hayox
By: ATTEST:
1tst By:
Its:

ARFROVED AS TO FORM:

By:
Its: City Attornoy

ipacial Restyictions
Kxhibit 3
2 Subordinetlon AgsossaniMarch 11, 1093

AR oy = TR

-
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BETATE OF CALIFOBNEA |}

y.am

COUNTY OF )

n , 19__, befors wa, the undevsignud, & Hotary Public in
and for sald Stats, persomally appaared
and pacasnelly known o me (or proved to wa on Che
bawis of satisfsotory avidsnce) to be the pexsons vho sxecutad the within
Lostrusent aw and . - on bohalf of THE
IBRVINE COMPANY, » Michigan corporstion, and aclkowwledged to me that said
corporation axecutsd it

VETRESS my hand end offlcisl cesi.

Fotsry Public in and for smid §!:mt:g

STATE OF CALIFOHRIA )

Y. BE
COUNTY OF )

On , 19__, befors me, the undersigned, a Notaxy Public in
and for sald State, personslly appeaved
personally kaown to me (or proved to me on the basis of satisfactory avidence)
to be the persen who executed the within inatrument as Mayoxr, on bahalf of Clvy
of Newpoxt Beach, which executsd the within Instrument purbuant to governing law
and a rzseolution of its board of directors and acknowledged to me that the City
of Newport Beach executed 1t.

WIINRESS my hand and official seal.

Notary Fublic in and for said State

Spantel Reskrickinma
Zehibit 3
ADCREUB . CTL 3 Subbrdination AgrasssitMacck 11, 1M

Vet
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EXHIBIT "G”

CONCESSIONAIRE IMPROVEMENTS

Co

ncession Agreement - KIT at the Library, Inc. Exhibit G-1
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Exhibit G

KIT @ the Library - Design Development Presentation

KT
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EXHIBIT “H”
INSURANCE

Provision of Insurance. Without limiting Concessionaire’s indemnification of City and prior
to commencement of work on Premises by Concessionaire or Concessionaire’s agents,
representatives, consultants, contractors and/or subcontractors, Concessionaire shall
obtain, provide and maintain at its own expense during the term of this Agreement policies
of insurance of the type and amounts described below and in a form satisfactory to
City. Concessionaire agrees to provide insurance in accordance with requirements set
forth here. If Concessionaire uses existing coverage to comply and that coverage does

not meet these requirements, Concessionaire agrees to amend, supplement or endorse
the existing coverage.

Signature. A person authorized by the insurer to bind coverage on its behalf shall sign
certification of all required policies.

Acceptable Insurers. All insurance policies shall be issued by an insurance company
currently authorized by the Insurance Commissioner to transact business of insurance in
the State of California, with an assigned policyholders’ Rating of A- (or higher) and
Financial Size Category Class VIl (or larger) in accordance with the latest edition of Best's
Key Rating Guide, unless otherwise approved by the City’s Risk Manager.

1. Minimum Scope and Limit of Insurance.

A.  Workers' Compensation Coverage. Concessionaire shall maintain Workers'’
Compensation Insurance with statutory limits and Employer's Liability Insurance
with a limit of at least one million dollars ($1,000,000) each accident for bodily
injury by accident and each employee for bodily injury by disease in accordance
with the laws of the State of California.

Concessionaire and Concessionaire's agents, representatives, consultants,
contractors and/or subcontractors, shall submit to City, along with certificates of
insurance, a Waiver of Sy brogation endorsement in favor of City, its City Council,
boards and commissions, officers, agents, volunteers and employees for all
losses that relate in any way to this Agreement.

B. General Liability Coverage. Concessionaire shall maintain commercial general
liability insurance in an amount not less than two million dollars ($2,000,000) per
occurrence for bodily injury, personal injury, and property damage, including
without limitation, contractual liability. If commercial general liability insurance or
other form with a general aggregate limit is used, either the general aggregate
limit shall apply separately to the work to be performed under this Agreement, or
the general aggregate limit shall be at least twice the required occurrence limit.

Concession Agreement - KIT at the Library, Inc. Exhibit H-1
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C.

Concession Agreement - KIT at the Library, Inc. Exhibit H-2

Products Liability Coverage. Concessionaire shall maintain products liability
insurance covering bodily injury and property damage for all activities of the
Concessionaire arising out of or in connection with products and services sold
by the Concessionaire under this Agreement, in an amount not less than two
million dollars ($2,000,000) combined single limit for each occurrence.

Automobile Liability Coverage. Concessionaire shall maintain automobile

insurance covering bodily injury and property damage for all activities of the
Concessionaire arising out of or in connection with the services to be performed
under this Agreement, including coverage for any owned, hired, non-owned or
rented vehicles, in an amount not less than one million dollars ($1,000,000)
combined single limit for each occurrence.

Property Insurance shall be maintained on an “All Risk” basis, including collapse,
equal to the full replacement cost of the property leased with no coinsurance
clause. Concessionaire shall be solely responsible for the payment of any
deductible.

Excess/Umbrella Liability Insurance shall be “following form” of the underlying
policy coverage, terms, conditions, and provisions and shall meet all the
insurance requirements stated in this Agreement, including, but not limited to the
additional insured, primary & non-contributory and waiver of subrogation
insurance requirements stated herein. No insurance policies or self-insurance
maintained by the City, whether primary, reinsurance or excess, and which also
apply to a loss covered hereunder, shall be called upon to contribute to a loss
until  Concessionaire’s primary and excess/umbrella liability policies are
exhausted.

Liguor Liability Coverage. Concessionaire shall maintain liquor liability insurance
in an amount not less than two million dollars ($2,000,000) per occurrence for
bodily injury, personal injury, and property damage. Concessionaire shall obtain
a liquor liability insurance policy that covers all alcohol sold or distributed under
this Agreement. The policy shall specifically include assault and battery coverage
as well as coverage for Concessionaire’s employees and patrons.

Professional Liability (Errors & Omissions) Insurance. Concessionaire shall
require that Concessionaire’s consultants, contractors and/or subcontractors
providing any design, engineering, surveying or architectural services for the
Premises maintain professional liability insurance that covers the services to be
performed, in the minimum amount of two million dollars ($2,000,000) per claim
and four million dollars ($4,000,000) in the aggregate. Any policy inception date,
continuity date, or retroactive date must be before the Effective Date of this
Agreement and Concessionaire shall require that Concessionaire's consultants,
contractors and/or subcontractors agree to maintain continuous coverage

through a period no less than three (3) years after completion of the services
performed.
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l. Builder's Risk Insurance. During construction, Concessionaire shall require that
Concessionaire's construction contractors and subcontractors maintain Builders
Risk insurance or an installation floater as directed by City, covering damages to
the work for "all risk" or special causes of loss form with limits equal to one
hundred percent (100%) of the completed value of the work, with coverage to
continue until final acceptance of the work by Concessionaire and City. City shall
be included as an insured on such policy, and Concessionaire shall provide City
with a copy of the policy.

J.  Pollution Liability Insurance. Concessionaire shall require that Concessionaire's
construction contractors and subcontractors maintain a policy providing
contractor's pollution liability ("CPL") coverage with a total limit of liability of no
less than two million dollars ($2,000,000) per loss and in the aggregate per policy
period dedicated to this project. The CPL shall be obtained on an occurrence
basis for a policy term inclusive of the entire period of construction. If all or any
portion of CPL coverage is available only on a claims-made basis, then a 10-
year extended reporting period shall also be purchased. The CPL policy shall
include coverage for cleanup costs, third-party bodily injury and property
damage, including loss of use of damaged property or of property that has not
been physically injured or destroyed, resulting from pollution conditions caused
by contracting operations. Coverage as required in this paragraph shall apply to
sudden and non-sudden pollution conditions resulting from the escape or release
of smoke, vapors, fumes, acids, alkalis, toxic chemicals, liquids, or gases, waste
materials, or other irritants, contaminants, or pollutants. The CPL shall also
provide coverage for transportation and off- site disposal of materials. The policy
shall not contain any provision or exclusion (including any so-called "insured
versus insured" exclusion or "cross-liability" exclusion) the effect of which would
be to prevent, bar, or otherwise preclude any insured or additional insured under
the policy from making a claim which would otherwise be covered by such policy
on the grounds that the claim is brought by an insured or additional insured
against an insured or additional insured under the policy.

K. Fire and Extended Coverage. Concessionaire shall maintain fire and extended
coverage insurance, together with insurance against vandalism, theft and
malicious mischief, on the Concessionaire Improvements, trade fixtures, signs,
equipment, personal property, inventory, and all other Alterations on or upon the
Premises from loss or damage to the extent of their full replacement value.

L. Loss of Rent. Concessionaire shall maintain loss of rent insurance insuring that
the Rent will be paid to City for a period up to six (6) months if the Premises are
destroyed or rendered unusable or inaccessible for commercial purposes by a
risk insured under a special form property coverage policy including vandalism
and malicious mischief endorsements.

Concession Agreement - KIT at the Library, Inc. Exhibit H-3
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2. Endorsements. Insurance policies shall not be compliant if they include any limiting

provision or endorsement contrary to this Agreement, including but not limited to
restricting coverage to the sole liability of Concessionaire or excluding contractual
liability. The following endorsements shall be provided to the City.

A.

Additional Insured Status. The City, its City Council, boards and commissions,
officers, agents, volunteers and employees, are to be covered as additional
insureds for the liability and defense of suits or claims arising out of
Concessionaire’'s activities ongoing and completed operations related to this

Agreement and with respect to use or occupancy of the Premises, except
professional liability.

Primary and Non-Contributory. This policy shall be considered primary insurance
as respects to City, its City Council, boards and commissions, officers, agents,
volunteers and employees as respects to all claims, losses, or liability arising
directly or indirectly from the Concessionaire’s operations or services provided
to City. Any insurance maintained by City, including any self-insured retention
City may have, shall be considered excess insurance only and not contributory
with the insurance provided hereunder.

Liability Insurance. This insurance shall act for each insured and additional
insured as though a separate policy had been written for each, except with
respect to the limits of liability of the insuring company.

Waiver of Subrogation. All insurance policies shall contain or be endorsed to
waive subrogation against City, its City Council, boards and commissions,
officers, agents, volunteers, and employees. Concessionaire hereby waives its
own right of recovery against City, its City Council, boards and commissions,
officers, agents, volunteers, and employees and shall require similar written
express waivers from Concessionaire’s agents, representatives, consultants,
contractors and/or subcontractors. This provision applies regardless of whether
the City has received a waiver of subrogation endorsement from the insurer.

Loss Payee. Losses payable under the policy shall be paid to the City as its
interests may appear.

3. Additional Agreements Between the Parties.

A.

Concession Agreement - KIT at the Library, Inc. Exhibit H-4

General Obligations. In the event City determines that (i) the Concessionaire's
activities on the Premises creates an increased or decreased risk of loss to the
City, (i) greater insurance coverage is required due to the passage of time, or
(i) changes in the industry require different coverage be obtained,
Concessionaire agrees that the minimum limits of any insurance policy required
to be obtained by Concessionaire or Concessionaire's consultants, contractors
or subcontractors, may be changed accordingly upon receipt of written notice
from City. With respect to changes in insurance requirements that are available
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from Concessionaire's then-existing insurance carrier, Concessionaire shall
deposit certificates evidencing acceptable insurance policies with City
incorporating such changes within thirty (30) calendar days of receipt of such
notice. With respect to changes in insurance requirements that are not available
from Concessionaire's then- existing insurance carrier, Concessionaire shall
deposit certificates evidencing acceptable insurance policies with City,

incorporating such changes, within ninety (90) calendar days of receipt of such
notice.

B. Use of Premises. Concessionaire agrees not to use the Premises in any manner,
even if use is for purposes stated herein, that will result in the cancellation of any
insurance coverage for the Premises. Concessionaire further agrees not to keep
on the Premises or permit to be kept, used, or sold thereon, anything prohibited
by any insurance policy covering the Premises. Concessionaire shall, at its sole
expense, comply with all reasonable requirements for maintaining the required
insurance coverage on the Premises.

C. Evidence of Insurance. All policies, endorsements, certificates, and/or binders
shall be subject to approval by the City as to form and content. These
requirements are subject to amendment or waiver only if approved in writing by
the City. The City reserves the right to require complete, certified copies of all
required insurance policies, including endorsements required by these
specifications, at any time. The certificates and endorsements for each insurance
policy shall be signed by a person authorized by that insurer to bind coverage on
its behalf. At least fifteen (15) days prior to the expiration of any such policy,
evidence of insurance showing that such insurance coverage has been renewed
or extended shall be filed with the City. If such coverage is cancelled or reduced,
Concessionaire shall, within ten (10) days after receipt of written notice of such
cancellation or reduction of coverage, file with the City evidence of insurance
showing that the required insurance has been reinstated or has been provided
through another insurance company or companies.

D. Notice of Cancellation. All insurance policies shall contain or be endorsed to
provide that the insurance required by this Agreement shall not be suspended,
voided, canceled, or reduced in coverage or in limits until thirty (30) days written
notice has been served upon the City, except ten (10) days for non-payment of
premium. It is Concessionaire’s obligation to ensure that provisions for such
notice have been established.

E. Self-Insured Retentions. Self-insured retentions (SIR’s) must be declared to and
approved by City. City may require Concessionaire to purchase coverage with a
lower retention or provide proof of ability to pay losses and related investigations,
claim administration, and defense expenses within the SIR. The policy language
shall provide, or be endorsed to provide, that the SIR may be satisfied by either
the named insured or City. Self-insured retentions shall be the sole responsibility
of Concessionaire, or Concessionaire's agents, representatives, consultants,

Co
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contractors and/or subcontractors who procured such insurance. City may
deduct from any amounts otherwise due Concessionaire to fund the SIR. The
policy must also provide that defense costs, including the allocated loss
adjustment expenses, will satisfy the SIR.

F.  Contractual Liability. The policy shall cover liability assumed under an insured
contract, including the tort liability of another assumed in a business contract,
with no endorsement or modification limiting the scope of coverage for liability
assumed under contract.

G. Reporting Requirements. Concessionaire shall give City prompt and timely
natice of any claim made or suit arising out of or resulting from Concessionaire’s
or Concessionaire’s agents, representatives, consultants, contractors and/or
subcontractors’ performance under this Agreement. Any failure to comply with
reporting provisions of the policies shall not affect coverage provided to City, its
City Council, boards and commissions, officers, agents, volunteers and
employees.

H. Requirements Not Limiting. If Concessionaire, Concessionaire’s agents,
representatives, consultants, contractors and/or subcontractors maintains higher
limits than the minimums shown above, the City requires and shall be entitled to
coverage for the higher limits maintained by Concessionaire. Any available
insurance proceeds in excess of the specified minimum limits of insurance and
coverage shall be available to the City.

I.  Claims Made Policies. If coverage is written on a claims-made basis, the
retroactive date of such insurance and all subsequent insurance shall coincide
or precede the effective date of Concessionaire’s initial Agreement with the City
and continuous coverage shall be maintained, or an extended reporting period
shall be exercised for a period of at least ten (10) years from termination or
expiration of this Agreement.

J. Insurance For Subcontractors. Concessionaire shall be responsible for causing
Concessionaire’s agents, representatives, consultants, contractors and/or
subcontractors to purchase the same types and limits of insurance in compliance
with the terms of this Agreement, including adding the City as an additional
insured, providing primary and non-contributory coverage and waiver of
subrogation to the policies. Concessionaire shall verify that all consultants,
contractors and/or subcontractors maintain insurance meeting all the
requirements stated herein, and Concessionaire shall ensure that City is an

additional insured on insurance required from contractors, consultants and/or
subcontractors.
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EXHIBIT “I”

MEMORANDUM OF CONCESSION AGREEMENT

RECORDING REQUESTED AND
WHEN RECORDED RETURN TO:

Office of the City Clerk
City of Newport Beach
100 Civic Center Drive
Newport Beach, CA 92660

[Exempt from Recordation Fee - Govt. Code §§. 8103 and 27383]

MEMORANDUM OF CONCESSION AGREEMENT

This  Memorandum of Concession Agreement (“Memorandum”) is dated
and is made between City of Newport Beach, a California municipal
corporation and charter city (“City”) and KIT at the Library, Inc., a California stock
corporation (“Concessionaire”), concerning the Premises described in Attachment “A”
attached hereto and by this reference made a part hereof.

For good and adequate consideration, City leases the Premises to Concessionaire and
Concessionaire leases the Premises from City, for the term and on the provisions
contained in the Concession Agreement (“Agreement”) dated :
including without limitation provisions prohibiting assignment, subleasing, and
encumbering said leasehold without the express written consent of City in each instance,
all as more specifically set forth in said Agreement, which said Agreement is incorporated
in this Memorandum by this reference.

The term is five (5) years, beginning , 2025, and ending
, 2030, on the same terms and conditions contained in the Agreement.

This Memorandum is not a complete summary of the Agreement. Provisions in this
Memorandum shall not be used in interpreting the Agreement’s provisions. In the event
of conflict between this Memorandum and the Agreement, the Agreement shall control.
Execution hereof constitutes execution of the Agreement itself,

[SIGNATURES ON NEXT PAGE]

%H——__—
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IN WITNESS WHEREOF, the Parties hereto have executed this Memorandum as

of the date first written above.

APPROVED AS TO FORM:
CITY ATTORNEY’S OFFICE

CITY OF NEWPORT BEACH (“City”),
a California municipal corporation and
charter city

Date: Date:

By: By:

Aaron Harp Grace K. Leung

City Attorney City Manager

ATTEST: CONCESSIONAIRE: KIT at the Library,
Inc., a California stock corporation

Date: Date:

By: By:

Leilani . Brown Eunice Hwang

City Clerk Managing Member

“
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ACKNOWLEDGMENT

A notary public or other officer completing this
certificate verifies only the identity of the individual
who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or
validity of that document.

State of California

County of } ss.

On , 20 before me,
Notary Public, personally appeared ;
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authorized capacity(ies), and that by his/her/their signatures(s) on the instrument
the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal.

Signature (seal)

ACKNOWLEDGMENT

A notary public or other officer completing this
certificate verifies only the identity of the individual who
signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or validity
of that document.

State of California

County of } ss.

On , 20 before me,
Notary Public, personally appeared ;
proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authorized capacity(ies), and that by his/her/their signatures(s) on the instrument
the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing
paragraph is true and correct.

WITNESS my hand and official seal.

Signature (seal)

m
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ATTACHMENT “A”

PREMISES
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