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“Alternative’, outside of public scrutiny. Before you act, you must determine that
instances of “Spoke-and-wheel” or “Walking Quorum” have not here occurred.

The *“Alternative” actualizes all of the apparent objectives/changes the City
desires, but poses stretching them out over a period of time. Over time, all
Mooring Permits will transition into City held “Mooring Licenses”. This will result in
the complete deprivation from members of the general public, an ability to obtain
“Mooring Permits”. Also over time, all moorings will be subject to the excessive
price increases the City favors (300 to over 500%). These high prices will then be
compounded annually, by removal of the predictable CP| based rent/fee
adjustments that Permit holders have become accustomed to, and which the City
continues to use in adjustments for other types of rents/fees. Generations of
future boaters, will then be economically excluded, and the City of Newport Beach
Local Coastal Program — Coastal Land Use Plan’s stated intent to “Continue to
provide shore moorings and offshore moorings as an important source of
low-cost public access to the water and harbor”, will fail.

Over time, all Live-aboard Permits will cease to exist (Live-aboards are not
permissible under City Mooring Licenses). | do not feel that the City should take
away the last affordable method I'm aware of, for persons of lesser means to
live/work in Newport Beach. Nor should the City do anything to contribute to the
homeless crisis. Newport Beach entering into agreement to ship its homeless out
to Costa Mesa, does not mitigate. | feel that given how strictly the City now
manages/monitors Live-aboards, the ending of a California boating tradition of
over 100 years, is not necessary.

Over time, the security recreational/commercial-fishing/marine services/etc./etc.
boat owners/operators have, will be erased by converting all Mooring Permits to
Licenses. Permits run for years, Licenses run month to month. The eventuality of
having to deal with where to locate a large boat, on short notice, is a horrible thing
to experience.

The City has long desired more control, over more permits. There have been
discussions in the past, about the City setting aside funds to purchase permits.
Based upon the Mooring Permit Transfer Log for calendar year 2024, through
“3.25.24"7, seven Mooring Permits in desirable lengths, could have been obtained
for less than the cost of the new electric Harbor Department Patrol boat on order.
The fact that the City hopes to Codify an ability to revoke/impound/confiscate
Permits at no cost instead, does not make doing so “right” or “just”.

The City likewise, could have been reducing issues related to "“Permit
Transferability” for years, by purchasing Permits as they became available.



Permits are regularly available. The City did substantially increase the cut it
receives through Transfer Fees. That specific income should have been applied
to increasing the City's inventory of Permits. The fact that Permits have come to
have an associated value, does not make members of the public holding Permits
guilty of something. | had to save and plan for years to be able to acquire a
Mooring Permit. The fact that doing so can pose difficulty, does not mean that the
process is fatally flawed. Everyone who wants a Bentley, can't afford one.
Everyone who wants a government Permit to operate a Radio or T.V. station can'’t
afford one. Everyone who wants to harvest/extract natural resources from public
lands (Oil and gas/Timber/Mineral/Etc.), cannot afford a Permit to do so. The fact
that everyone who wants a Mooring Permit, cannot immediately afford one, is
consistent, and logical.

It seems that some City actors look at asking prices for Mooring Permits, and
errantly conclude that any amount identified, is 100% profit. This could not be
further from the truth. | have been keeping a close eye on, and studying Mooring
Permits in Newport for over 15 years. | have found, that when the maintenance
costs, rent, and other expenses and difficulties are factored in, there is typically
little financial gain in Transferring Permits. Councilman Avery, at the meeting of
July 9, indicated that he profited from the Transfer of two Mooring Permits. To
establish context though, it must be disclosed what level of capital gain occurred?
Historical policy making decisions are a primary contributing factor to Permits
having come to have some associated value (Discussed in more detail below).
Policy created this, and policy to remedy it, should not subject innocent parties to
extreme loss through potential Eminent domain/Inverse condemnation/Municipal
theft/Constitutional due process taking violations/Etc.

What the City has referred to as “Grandfathering” rates for Mooring Permit
Holders as of a date certain, is not actually provided for. Mayor and Council
stated during the July 9 Meeting, that future Mayors and Councils could change
pricing. Moreover, this Mayor, Council, and Harbormaster, have done 180-degree
reversals on previous assurances they've made to stakeholders. Permit holders,
at present, have no security as far as future rates/fees. Important to acknowledge
too, is that a discriminatory and unfair rate (Moorings @ $1.34 per sq. ft. per yr.
vs. Residential Piers/Docks, not including vessels @ .57 cents per sq. ft. per yr.),
paid over the unsubstantiated promise of a Permittee’s life-time, or until Mayor
and Council change their minds, remains a discriminatory and unfair rate.

The City seems to be ignoring the fact that The California State Lands
Commission (Hereafter “SLC"), calculates annual rental rates for the lease of
State tide and submerged lands approximately every 5 years, the last time being
about two years ago, in June of 2022. Their current Category 1 Benchmark rate



for Southern California, is .451 cents per square foot per year. Newport Beach
data was used in determining that rate. Associated SLC Staff Report 39, for
purposes of comparing commercial marinas to buoys/mooring poles states:

“These facilities offer many of the same amenities as a commercial marina,
such as a place for the docking and mooring of boats and the loading and
unloading of passengers and equipment”.

Again, SLC Staff Report 39 uses the words “fair”; “equitable”; “reasonable”;
“consistent”; and “appropriate”, to describe their current Benchmark rate. This
means that the current rate of .451 cents per square foot per year, is what the
State, with vast levels of knowledge and experience in such things, has
determined to be “fair” here. The formula The State used to set that rate, has been
clearly outlined. If's not rocket science.

Moorings in Newport Harbor, are clearly lacking in the amenities of docking, and
the loading and unloading of passengers and equipment. A lack of onshore
parking, access to utilities and services, and dinghy/tender storage have also
been cited as impediments Mooring Permitees face here. Over all, Residential
Pier Permits have a much greater level of utility and value, yet pay less in fees.

And while Mooring Permittees are prohibited by Code from subletting their
Mooring Permits, Residential Pier Permittees are allowed to sublet their dock
space, often at substantial financial gain. Little of this goes into the Tidelands
Fund, other than the fee calculated over the actual physical footprint of the
pier/dock. Fees not being assessed by the City, on the space the many vessels
there occupy, to some, appears to constitute theft from the Tidelands Fund. And
interestingly, the City Codified that it may sublet permitted moorings, with the City
keeping all of the proceeds. Mooring Permitees are also required to add The City
as insureds to their vessel policies, providing the City millions of dollars of free
coverage. Apparently, Residential Pier Permittees are exempted from this
standard. The City's Mooring vs. Pier/Dock discrimination, extends far beyond just
pricing. And still, with the various challenges faced by Mooring Permitees, and a
much higher level of imposed City restriction, this group currently pays more in
rent/fee amounts, and over a broader calculated area.

The City of Newport Beach's Fee Schedule, dictates that Residential Piers, aka
docks over State owned, City managed tide/submerged lands adjacent to
residential properties, incur annual rental fees of .57 cents per square foot per
year. Various City Resolutions setting past and present fees for these Residential
Pier Permits in Newport, for use of the same lands as Mooring Permitees,



describe those rates as “fair market value rent”. That being the case, The City's
current Residential Pier Permit rate, must be considered to be fair.

Information is also readily available, indicating that Offshore Mooring rents/fees in
Newport Beach, are presently higher, sometimes significantly so, than those in
other areas of the State. (Attachment A)

As you well know, Residential Pier Permit fees were before you on July Sth
(Attachment B). In spite of The SLC noting in April, that it's an “opportune” time
to address “significant” rate disparity, and in spite of the Coastal Commission on
July 9, recommending that the City “develop a proposal to simultaneously
implement the updated rates for both moorings and private slips to resolve
this discrepancy”, you voted to increase the Residential Pier Permit rate/fee by
an insignificant 1 to 2 cents per square foot per year, while at the very same
meeting, voted to increase the already higher mooring fees, by hundreds of
percentages. These actions, in tandem, assured that your peers, Harbor
Commissioners; Electeds; and others, for the space their piers/docks/boats
encumber over granted sovereign lands, will continue to be assessed much lower
fees on their docks, and no fees at all on their boats. How can Mayor and Council
conclude that fee free boat storage at these spaces, even if it is for your peers, is
not an unconstitutional gift?

And as | think each of you also know, a 2024 Appraisal Report from highly
regarded firm CBRE, determined fair annual rent amounts for offshore moorings in
Newport, closely in line with what they are presently. The City commissioned
Netzer and Associates Appraisal Report of 12/26/2023 on the other hand (Again,
Holiday proximate timing), concluded that Offshore Mooring rents should increase
exponentially. Netzer's conclusions appear based on inappropriate/flawed
methodology; comparisons to dry-land real properties; for-profit Marina slips; etc;
etc. These do not so closely compare to moorings over generally undevelopable
land/water, as is implied. Netzer materials also evidence some discrepancy about
how many offshore mooring fields, and how many public docks exist in Newport
Harbor, and contradict a 2016 determination made by the very same firm:

Mr. Netzer's January 6, 2016 Appraisal, stated:

“The Ratio analysis attempts to estimate the market rent for moorings as
compared to the rent for similar slip spaces in the same marina or harbor. As
shown in the analysis, the ratio can vary dramatically (25% to 92%) and,
while a potential renter could take this into consideration (cost of a slip v.



cost of a mooring), it is not judged to be a reliable measure of Fair Market
Rent.”

Timelines related to various Netzer Appraisal Reports, and other interactions with
The City, have also raised serious concern among many. Addressing materials
sourced from various Public Records Requests, some of which I've seen
presented at local City, and Yacht Club meetings:

The timing of Newport Beach Harbor Commissioner Scott Cunningham'’s e-mail
of July 22, 2020, as related to the subsequent Mooring Appraisal RFP, is quite
concerning. The RFP for the Appraisal wasn't even "Posted” by the City, until April
of the following year, and “Awarded on August 3, 2021", after four firms had
submitted bids. (Attachment C)

Harbor Commissioner Cunningham, seemingly knowing nearly a year in
advance, that James B. “Jim” Netzer would be the Appraiser selected, and
knowing from “two long conversations with Jim” prior to his selection, that the
resulting appraisal would deviate substantially from Mr. Netzer's January 6, 2016
Appraisal, tends towards indication of a rigged selection process, and a curated
appraisal. Commissioner Cunningham, also took it upon himself to e-mail the
chosen Appraiser online listings of Mooring Permits purportedly for sale. This
looks to me, like further effort to influence the Appraisal.

Serious concerns also arise from the fact that in April/May 2022, to alleviate any
conflict of interest, The Harbormaster had entered into an agreement with the City,
to not participate in discussions related to offshore moorings (Attachment D).
Public Records requests however, have shown multiple instances of participation
in 2023 and 2024. Are we to conclude that the City Attorney; select City staff/
personnel; The Harbormaster, et al., all simply forgot about this agreement? Or,
that the parties knowingly disregarded it? Is either scenario acceptable to you?

Although boats on shore moorings are restricted to no more than 8 wide, and 18’
long, communications indicate that Mr. Netzer tells the Harbormaster that he uses
a length of 36’ long for his calculations. The Harbormaster, subsequent to having
entered into the agreement that he “ “does not participate in discussions or the
development of recommendations related to use or financial arrangements associated
with offshore moorings”, responds in kind, with likewise inflated numbers, writing
that a boat on a 40' Mooring would typically be 14" wide, and 40’ long (Note: Boats
with rectangular footprints are very uncommon). The Harbormaster then opines,
that the actual square footage of Tide/Submerged lands a mooring would
encumber, could be 20’ x 60°, or 20’ x 80’



Other e-mails show the Harbormaster telling the Appraiser to price a 25 Mooring
at the 30’ rate. Similarly, the Phase-in documents the City provided the State,
apply the rate for 20°, well-appointed marina slips at the City’s Balboa Yacht
Basin Marina ($32.23 per If), to 18’, challenging to use, Permitted shore moorings.

An apparent pattern of basing conclusions on calculations using more space than
is actually encumbered by moored vessels, in conjunction with applying higher
fee rates to lower tier permits, unrealistically inflates the resultant prices.

Important to understand too, is that boats on moorings do not continually occupy
any such amount of space, and that other Tide/Submerged land users regularly
transition through, and use much of that supposed mooring space for their own
activities. The City, and parties holding Residential Pier/Dock Permits on the other
hand, occupy a generally fixed space, and often proclaim that the spaces they use
over public lands, are not to be used by anyone else. (Attachment E)

And in early October of 2023, Jim Netzer, acting on behalf of The Newport
Aquatic Center (Hereafter NAC), was involved in negotiating from the City, a3to 5
decade long, “Amended and Restarted” zero fee ground |lease, for acres of
prime, waterfront sovereign land. The City generously waived its policy F-7
requirement, that full fair market value be obtained under said lease. Mr. Netzer,
along with the Harbormaster's brother, are/were Board Members of the NAC. Mr.
Netzer's family members, also have close ties with the NAC (Please refer to
“‘Presentation BYC Meeting 04-08-2024" previously provided).

Just a couple of weeks subsequent to this no fee lease, a Microsoft Teams
meeting, captioned “Appraisal Kick-Off Call Off-shore Moorings” was arranged.
City personnel, including the Harbormaster and Commissioner Cunningham, as
well as the Appraiser, were to participate. The timing of the no-cost lease, so
closely coinciding with the kick-off for an Appraisal Report that Harbor
Commissioner Cunningham said would quote — unquote “look much different”,
along with Mr. Netzer's reversal of his 2016 position that a slip to mooring ratio is
not judged a reliable measure of Fair Market Rent, and the involvement of multiple
parties with financial interests, who thus, should not have even been involved,
raises numerous, serious concerns, quid pro quo being one. And if events in the
timeline do not rise to a level of impropriety, | think they certainly rise to the level
of the appearance of impropriety. Will Mayor and Council vote tonight, to endorse
this “the ends justify the means” pattern of conduct?

The City has also tried to use the new, and relatively untested City Mooring
License Program to rationalize extreme fee increases for these water only permits.
Under the Program though, the City maintains the mooring tackle. In contrast,



individual Mooring Permitees incur that not insignificant expense themselves. The
City has also touted the number of Mooring License applicants, as justification to
raise fees exponentially. Subsequent determination though, indicated that some
applicants were using multiple e-mail addresses to apply. Consequently, the high
numbers of applicants the City cites, are inaccurate.

40" moorings are said to be the most common. Even if the near 20 License
applications for the single 40° Mooring License the City offered, were truly
separate individuals applying, auction style pricing would be the result. The sole
30" Mooring License, suffers from the same deficiencies. Moreover, at the Harbor
Commission meeting of July 10, 2024, | believe the Harbormaster stated that
three 50" Licenses remain unclaimed. If there is such high demand, why are these
vacant? And even when/if they become occupied, using pricing of 16 Mooring
Licenses, to estimate what over a thousand other Moorings would fetch, is
asinine. The City’'s Mooring License data, cannot rationally be used to determine
“fair market rent”.

Consider too, that near 100 moorings sit unoccupied in Newport Harbor on any
given day. This is due in large part, to the fact that the overnight sublet price set
by the City, pencils out to be near the cost of a fully appointed marina slip! The
City is not burdened with the expense of maintaining these vacant moorings, and
receives monthly rent for them from Permittees. Priced reasonably, they could be
sublet for substantial gain. The over-pricing of the many empty moorings though,
deprives the Tideland’s Fund of potential revenue, and creates a false scarcity.
This in turn, serves to drive up the price which might be obtained for the very
limited number of City held Mooring Licenses (16). It's simple supply and demand
economics. Pricing is being artificially manipulated through policy.

Conclusion:

Mayor and Council willfully and knowingly choosing to ignore multiple sources of
reliable and consistent data, in favor of manipulated and flawed data, is beyond
problematic. As is choosing to rely on a preferred, apparently manipulated and
conflicted outlier Appraisal Report. As is allowing the continued loss of potential
Tidelands revenue, though mismanagement and inefficiency.

An ongoing refusal to accept that the current SLC Benchmark rate; your own,
slightly adjusted this very month Residential Pier Permit fee; The CBRE Offshore
Mooring Appraisal Report values; and the lower fees for moorings in other areas
of the State establish “fair market rent” for moorings, would be willful/wrongful/
harmful.
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Harbormaster Update — April 2022 Activities
May 11, 2022
Page 5

- Initiatives were launched resulting in better data capture and statistics reporting.
Future improvements will include customer satisfaction survey data analysis and
calls for service location analysis

- Participated in the Emergency Operations Response to the following:

o Elly oil spill

Tsunami warning

Three severe weather occurrences

Sewage spill into the harbor

Out of control stolen boat in the harbor

@ O @ @

The Harbormaster has disclosed the arrangements made, at his own expense to alleviate
any conflict of interest associated with his ongoing use of an offshore mooring permit.
While undergoing the recruitment process, any and all known possible conflicts of interest
were disclosed. Prior to the City making an offer of employment, all such possible
conflicts were discussed with the City Attorney. Agreements and arrangements
satisfactory to all relevant parties were made during that discussion. The Harbormaster
was entrusted and empowered to make determinations going forward related to any
conflict disclosures. In support of this arrangement, the Harbormaster:

- does not partticipate in discussions or the development of recommendations related
to use or financial arrangements associated with offshore moorings

- reminds anyone with an interest that input on recommendations related to offshore
mooring permits are made by Real Property Administration staff

- does not deliberate or vote on any policy related matters before the Harbor
Commission

- is expected to answer questions related to policy implementation and impacts on
Harbor Department operations

- hereby discloses that the offshore mooring permit he enjoys is held in an irrevocable
trust the beneficiary of which is the Balboa Yacht Club. The Balboa Yacht Club holds
all the offshore mooring permits adjacent to the subject mooring

- hoping to avoid other conflict of interest concerns also hereby discloses any
significant financial interests related to the Balboa Yacht Club including a
membership certificate are held in the same irrevocable trust

- further discloses that all remaining financial interests in either the subject offshore
mooring permit or membership in the Balboa Yacht Club are de minimis

ENVIRONMENTAL REVIEW:

Staff recommends the Harbor Commission find this action is not subject to the California
Environmental Quality Act (CEQA) pursuant to Sections 15060(c)(2) (the activity will not
result in a direct or reasonably foreseeable indirect physical change in the environment)
and 15060(c)(3) (the activity is not a project as defined in Section 15378) of the CEQA
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meooring permittees, as underscored by Mayor Pro Tem Stapleton (4:20).

At the City Council meeting on May 24, 2023, assurances were given regarding the
perpetual transferability of mooring permits, a commitment now rescinded while other
public tideland permits remain unaffected. Reneging on a promise made a little cver cne
year ago understandably raises doubts as to the trustworthiness of this council among

mootring holders.

In the spirit of transparency and practicality, we strongly urge the council tc postpone

action in order to formalize protections for current mooring permittees.

Once again, the NMA stands ready to meet with city leaders to begin addressing these

pressing issues atyour earliest convenience.

Sincerely,

Anne Stenton

President, Newport Mooring Association









From: Sarah Zielsdorf Calvert

To: Dept - City Council; City Clerk"s Office
Subject: Public Comments for July 23, 2024 City Council Meeting
Date: July 22, 2024 12:33:23 PM

[EXTERNAL EMAIL] DO NOT CLICK links or attachments unless you recognize the sender and know the content
is safe.

Hello City Council,

As mooring holders and residents of Newport Beach we are extremely disappointed in the City Council’s lack of
transparency regarding 2024-15. We don’t understand why you are rushing this proposal to a vote without adequate
time for public input.

We deserve better from our elected officials!

Regards,
Kenny & Sarah Calvert


mailto:sarah.zielsdorf@gmail.com
mailto:CityCouncil@newportbeachca.gov
mailto:CityClerk@newportbeachca.gov

From: Lunetta, Kim@SLC

To: Leunq. Grace; Dept - City Council; City Clerk"s Office
Cc: Sahar Durali; Huckelbridge, Kate@Coastal; Blackmon, Seth@SLC; Harbor Commission
Subject: Public Comment letter for July 23rd City Council Meeting - Agenda Item 3 - Ordinance No. 2024-15
Date: July 22, 2024 1:13:20 PM
Attachments: imaqge001.png
image002.png
image003.png

Citvy of Newport Beach Aaenda ltem 3 Ord 2024-15 Itr _signed 7.22.2024.pdf

Good afternoon,

Please see attached letter from Executive Officer Jennifer Lucchesi regarding Agenda

Item 3 at the City Council July 231 meeting.
Kind regards,

Kim Lunetta, Administrative Assistant
Executive Office

CALIFORNIA STATE LANDS COMMISSION
100 Howe Avenue, Suite 100-South
Sacramento CA 95825

916.574.1397

Kim.Lunetta@slc.ca.gov
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https://twitter.com/CAStateLands
https://www.instagram.com/castatelands/
https://www.youtube.com/channel/UCa-xUoPcJ4Ph7qWhnD4uQsQ
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STATE OF CALIFORNIA

GAVIN NEWSOM, Governor

CALIFORNIA STATE LANDS .

COMMISSION A .
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July 22, 2024

SENT VIA ELECTRONIC MAIL
gleung@newportbeachca.gov
citycouncil@newportbeachca.gov
cityclerk@newportbeachca.gov

Grace K. Leung, City Manager
Honorable City Councilmembers
City of Newport Beach

100 Civic Center Drive

Newport Beach, CA 92660

EXECUTIVE OFFICE
100 Howe Avenue, Suite 100-South
Sacramento, CA 95825-8202

JENNIFER LUCCHESI, Executive Officer

916.574.1800

TTY CA Relay Service: 711 or Phone 800.735.2922
from Voice Phone 800.735.2929

or for Spanish 800.855.3000

File Ref.: G 09.02

Subject: Comment on Agenda ltem 3: Ordinance No. 2024-15, City of Newport

Beach City Council Meeting, July 23, 2024

Dear City Manager Leung and City Councilmembers,

California State Lands Commission (Commission) staff requests that the
City Council postpone the second reading and adoption of Ordinance 2024-15,
scheduled for July 23, 2024. This postponement will allow Commission staff to
review the City's management of its mooring permits and residential pier leases
on granted state lands to ensure that the City is fulfilling its responsibilities as the

state’s fiduciary.!

The Legislature granted the state’s fide and submerged lands in Newport
Bay fo the City of Newport Beach to manage on the state’s behalf.2 The City’'s
legislative granting statutes, the common law Public Trust Doctrine, and the
California Constitution require the City to manage its granted lands for the
benefit of the statewide public, not for purely private or local interests. State
trustees are obligated to administer these lands fairly and equitably, without

discriminating among users and rates. The State Lands

I Pub. Resources Code, §§ 6009, subd. (d); 6009.1, subd. (c).

Commission is responsible

2The City's granting statute is Chapter 74, Statutes of 1978, as amended.
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Grace K. Leung, City Manager
Honorable City Councilmembers
July 22, 2024

Page 2

for overseeing the City’s fulfilment of its duties to the State and the people of
California.3 The City’s legislative grant expressly authorizes the State Lands
Commission to conduct formal inquiries into whether the City has complied with
its trust grant obligations and directs the Commission to work with the Attorney
General's Office and report to the Legislature as needed to address violations of
the trust grant.4

While Commission staff recognize the City's efforts to align mooring rates
with fair market value, the recent decision to grandfather existing rates, coupled
with the failure to reassess residential pier rates, underscores the need for a
comprehensive evaluation to ensure that all rates reflect fair market value
without discrimination in how rates are applied to specific users. As members of
the public have repeatedly pointed out, there are inconsistencies in the
magnitude and timing of rate adjustments among mooring permits and
residential pier leases. In particular, the residential pier lease rates appear to be
substantially below fair market value. Further, the methodology used to establish
those rates may constitute an unconstitutional gift of public funds and certainly
appears to raise issues of discrimination in rates between residential pier leases
and mooring permits inconsistent with the law.

Clarification about these disparities is essential to prevent inequity and
ensure proper management of the state’s tidelands. It is critical that the City
charge fair market rates for the use of all fidelands and submerged lands to
avoid unconstitutional gifts of public property.> Staff is concerned that the City is
not comprehensively reviewing all user categories to ensure equity. Addressing
both pier lease rates and mooring rates, at the same time, would guarantee
that all rates are fair, reflecting a balanced consideration of the uses and
impacts across Newport Bay.

Commission staff agrees with the City's effort to end the illegal private
profiteering from mooring transfers. A 2006-2007 Orange County Grand Jury
Report found that there is a loophole that allows a private mooring transfer after
a boat sale, allowing private parties to commodify public assets in direct
violation of the core tenants of the Public Trust Doctrine. Commission staff

3 Pub. Resources Code, §§ 6009, subd. (c); 6009.1, subd. (a); 6301.
4+ Chapter 74, Statutes of 1978, as amended, § 1, subds. (n)-(q).
5 Cal. Const., art. XVI, § 6.
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Grace K. Leung, City Manager
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recommends the City end the private transfers as part of a comprehensive
review of mooring permits and residential pier leases.

Commission staff believes it is prudent for the City to delay the second
reading of Ordinance 2024-15 until staff’'s review of the City’s fiduciary
management of its mooring permits and residential pier leases is complete. This
review is expected to conclude by the end of this year, and the conclusions
and any recommendations will be presented for the Commission’s
consideration. As part of this review, we will follow up with an engagement letter
that will include additional details of our initial records request. We will also be
coordinating with Coastal Commission staff as they review the City's mooring
permit and pier lease programs for consistency with the Coastal Act.

Commission staff looks forward to working with the City to collaboratively
address and resolve these issues.

Sincerely,

DocuSigned by:

Joanifor (uedusi

A8DE3BBAE92D437...

JENNIFER LUCCHESI
Executive Officer

cc: Sahar Durali, Deputy Attorney General
Dr. Kate Huckelbridge, Executive Director, California Coastal Commission
Seth Blackmon, Chief Counsel, State Lands Commission
City of Newport Beach Harbor Commission
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JENNIFER LUCCHESI, Executive Officer

916.574.1800
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July 22, 2024
File Ref.: G 09.02

SENT VIA ELECTRONIC MAIL
gleung@newportbeachca.gov
citycouncil@newportbeachca.gov
cityclerk@newportbeachca.gov

Grace K. Leung, City Manager
Honorable City Councilmembers
City of Newport Beach

100 Civic Center Drive

Newport Beach, CA 92660

Subject: Comment on Agenda ltem 3: Ordinance No. 2024-15, City of Newport
Beach City Council Meeting, July 23, 2024

Dear City Manager Leung and City Councilmembers,

California State Lands Commission (Commission) staff requests that the
City Council postpone the second reading and adoption of Ordinance 2024-15,
scheduled for July 23, 2024. This postponement will allow Commission staff to
review the City's management of its mooring permits and residential pier leases
on granted state lands to ensure that the City is fulfilling its responsibilities as the
state’s fiduciary.!

The Legislature granted the state’s fide and submerged lands in Newport
Bay fo the City of Newport Beach to manage on the state’s behalf.2 The City’'s
legislative granting statutes, the common law Public Trust Doctrine, and the
California Constitution require the City to manage its granted lands for the
benefit of the statewide public, not for purely private or local interests. State
trustees are obligated to administer these lands fairly and equitably, without
discriminating among users and rates. The State Lands Commission is responsible

I Pub. Resources Code, §§ 6009, subd. (d); 6009.1, subd. (c).
2The City's granting statute is Chapter 74, Statutes of 1978, as amended.
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for overseeing the City’s fulfilment of its duties to the State and the people of
California.3 The City’s legislative grant expressly authorizes the State Lands
Commission to conduct formal inquiries into whether the City has complied with
its trust grant obligations and directs the Commission to work with the Attorney
General's Office and report to the Legislature as needed to address violations of
the trust grant.4

While Commission staff recognize the City's efforts to align mooring rates
with fair market value, the recent decision to grandfather existing rates, coupled
with the failure to reassess residential pier rates, underscores the need for a
comprehensive evaluation to ensure that all rates reflect fair market value
without discrimination in how rates are applied to specific users. As members of
the public have repeatedly pointed out, there are inconsistencies in the
magnitude and timing of rate adjustments among mooring permits and
residential pier leases. In particular, the residential pier lease rates appear to be
substantially below fair market value. Further, the methodology used to establish
those rates may constitute an unconstitutional gift of public funds and certainly
appears to raise issues of discrimination in rates between residential pier leases
and mooring permits inconsistent with the law.

Clarification about these disparities is essential to prevent inequity and
ensure proper management of the state’s tidelands. It is critical that the City
charge fair market rates for the use of all tidelands and submerged lands to
avoid unconstitutional gifts of public property.> Staff is concerned that the City is
not comprehensively reviewing all user categories to ensure equity. Addressing
both pier lease rates and mooring rates, at the same time, would guarantee
that all rates are fair, reflecting a balanced consideration of the uses and
impacts across Newport Bay.

Commission staff agrees with the City's effort to end the illegal private
profiteering from mooring transfers. A 2006-2007 Orange County Grand Jury
Report found that there is a loophole that allows a private mooring transfer after
a boat sale, allowing private parties to commodify public assets in direct
violation of the core tenants of the Public Trust Doctrine. Commission staff

3 Pub. Resources Code, §§ 6009, subd. (c); 6009.1, subd. (a); 6301.
4 Chapter 74, Statutes of 1978, as amended, § 1, subds. (n)-(q).
5 Cal. Const., art. XVI, § 6.
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recommends the City end the private transfers as part of a comprehensive
review of mooring permits and residential pier leases.

Commission staff believes it is prudent for the City to delay the second
reading of Ordinance 2024-15 until staff’'s review of the City’s fiduciary
management of its mooring permits and residential pier leases is complete. This
review is expected to conclude by the end of this year, and the conclusions
and any recommendations will be presented for the Commission’s
consideration. As part of this review, we will follow up with an engagement letter
that will include additional details of our inifial records request. We will also be
coordinating with Coastal Commission staff as they review the City’'s mooring
permit and pier lease programs for consistency with the Coastal Act.

Commission staff looks forward to working with the City to collaboratively
address and resolve these issues.

Sincerely,

JENNIFER LUCCHESI
Executive Officer

cc: Sahar Durali, Deputy Attorney General
Dr. Kate Huckelbridge, Executive Director, California Coastal Commission
Seth Blackmon, Chief Counsel, State Lands Commission
City of Newport Beach Harbor Commission



From: Peter Broome

To: City Clerk"s Office

Subject: Fwd: Long time resident and new mooring permittee requests ability to transfer permit for those with less than
12 months ownership

Date: July 22, 2024 1:30:59 PM

---------- Forwarded message ---------

From: Peter Broome <peternbroome@gmail.com>

Date: Mon, Jul 22, 2024 at 1:23 PM

Subject: Long time resident and new mooring permittee requests ability to transfer permit for
those with less than 12 months ownership

To: <citycouncil@newportbeachca.gov>, <thecityclerk@newportbeach.gov>

Cc: <hbpagm@amail.com>

Dear City Leaders,

| believe there was an oversight in the recent resolution regarding mooring permittees,
specifically those who have been permittees for less than 12 months, as they cannot currently
transfer their permit due to the 12 month permittee holding rule. This effectively eliminates
the value they recently paid to transfer the permit. They do not have the same benefit of
transferring to a new permittee that the others have.

I am a long time Newport Beach resident who became the permittee of mooring K-002 on
April 8, 2024. | paid $55,000, with oversight of the city, to transfer the permit for mooring K-
002 to me as the new permittee . This permit was part of my retirement plan. | planned to use
the mooring as part time residence throughout my retirement then transfer the mooring when |
am older, to help financially support my later retirement.

I ask that you add the give permittees with less than one year of ownership the right to transfer
permits until Aug 21, 2024. | currently have someone that is ready to pay for the transfer of
my permit, but the city will not allow it with the current rules. We tried to transfer the permit
this morning with Madison and she said our only recourse is through the City Council.

Please consider this impact to some of your long time residents. I hope this is heard in
tomorrow night's meeting. Please add it to the agenda.

Best regards,

Peter Broome

111 18th St, Newport Beach, CA 92663
949-351-1396
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From: Biddle, Jennifer

To: City Clerk"s Office

Subject: FW: Long time resident and new mooring permittee requests ability to transfer permit for those with less than 12
months ownership

Date: July 22, 2024 1:33:54 PM

From: Peter Broome <peternbroome@gmail.com>

Sent: July 22, 2024 1:25 PM

To: Dept - City Council <CityCouncil@newportbeachca.gov>; thecityclerk@newportbeach.gov
Subject: Re: Long time resident and new mooring permittee requests ability to transfer permit for
those with less than 12 months ownership

Sorry for a couple of typos...this is emotional for me...

| got my permit April 8, 2024...just a few months ago...

On Mon, Jul 22, 2024 at 1:23 PM Peter Broome <peternbroome@gmail.com> wrote:

Dear City Leaders,

| believe there was an oversight in the recent resolution regarding mooring permittees,
specifically those who have been permittees for less than 12 months, as they cannot
currently transfer their permit due to the 12 month permittee holding rule. This
effectively eliminates the value they recently paid to transfer the permit. They do not
have the same benefit of transferring to a new permittee that the others have.

| am a long time Newport Beach resident who became the permittee of mooring K-002
on April 87, 2004. | paid $55,000, with oversight of the city, to transfer the permit for
mooring K-002 to me as the new permittee . This permit was part of my

retirement plan. | planned to use the mooring as part time residence throughout my
retirement then transfer the mooring when | am older, to help financially support my
later retirement.

| ask that you add the give permittees with less than one year of ownership the right to
transfer permits until Aug 21, 2024. | currently have someone that is ready to pay for
the transfer of my permit, but the city will not allow it with the current rules. We tried to
transfer the permit this morning with Madison and she said our only recourse is
through the City Council.
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Please consider this impact to some of your long time residents. | hope this is heard in
tomorrow night's meeting. Please add it to the agenda.

Best regards,

Peter Broome

111 18th St, Newport Beach, CA 92663
949-351-1396



From: Biddle, Jennifer

To: City Clerk"s Office
Subject: FW: Mooring Title changes
Date: July 22, 2024 3:27:49 PM

From: Nick Ralston <nickinlaguna@gmail.com>

Sent: July 22, 2024 2:32 PM

To: Dept - City Council <CityCouncil@newportbeachca.gov>
Subject: Mooring Title changes

[EXTERNAL EMAIL] DO NOT CLICK links or attachments unless you recognize the sender and know the content
is safe.

I currently own the N-5 title. 1 am confused by the lack of information, and really nothing has been sent to me yet,
regarding this new scenario. Transferability within family for example. Trust hand me down? where is the
information? There should be no deadlines to adjust until mooring “owners” have time to process the new
language. Nick Ralston
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